
 
 
      Northern Natural Gas Company 
      P.O. Box 3330 
      Omaha, NE  68103-0330 
      402 398-7200 
       
 

 
 
September 17, 2021 
 
 
Via eFiling 
 
Ms. Kimberly D. Bose, Secretary 
Federal Energy Regulatory Commission 
888 First Street, N.E. 
Washington, D.C.  20426 
 
Re: Northern Natural Gas Company  

Docket No. CP20-487-000  
South Sioux City to Sioux Falls A-line Replacement 

 Variance Request – Additional Workspaces and Relocated Access Road 
 
Dear Ms. Bose: 
 
In accordance with Conditions 1 and 5 of the Order Issuing Certificate and 
Approving Abandonment issued March 22, 2021 (Certificate), by the Federal 
Energy Regulatory Commission (FERC or Commission), Northern Natural Gas 
(Northern) hereby submits for filing in the above-referenced docket its request for 
approval (1) to install a dam and flume system during the horizontal directional drill 
(HDD) of Saddle Creek on the A-line; (2) of night-time construction on two HDDs; 
(3) for additional extra temporary workspace (ETWS); and (4) the relocation of an 
approved temporary access road. Northern’s request is more fully described below. 
 
Condition 1: 
 
Horizontal Directional Drill P4-99 (alignment sheets P3-178 and P3-179) 
The contractor had an inadvertent release (IR) of drilling fluid in Saddle Creek 
September 2, 2021. The contractor installed a temporary hay bale dam to contain 
the release and cleaned up the release immediately upon discovery. Since Saddle 
Creek has documented sightings of the Topeka shiner, a federally listed 
endangered species, the drill has been shut down since September 2, 2021.  
 
Northern is requesting approval to place a temporary low head dam and flume 
system in Saddle Creek where it crosses the centerline of HDD P4-99, and 
commence the reaming pass. The flume will allow fish, including the Topeka shiner, 
and other aquatic life to pass through the project area unimpeded and protected in 
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the event of another IR. Northern anticipates that the flume will be needed for 
seven days to complete the HDD, and then will be removed.  
 
Northern consulted with the South Dakota Department of Agriculture and Natural 
Resources, South Dakota Game, Fish and Parks, U.S. Fish and Wildlife Service 
(USFWS), and U.S. Army Corps of Engineers (USACE). All agencies have agreed 
with this approach. The USACE consulted directly with USFWS under their 
biological opinion for Nationwide Permit 12 and has issued coverage authorization 
based upon their consultation. Northern will follow all provisions of Nationwide 
Permit 12. Northern is including copies of the USACE permit authorization, copies 
of correspondence approving the approach from both state agencies, an aerial 
depicting the location of the dam and flume, and typical drawings of the installation.  
 
Additional Nighttime Operations for Two HDDs 
Northern’s contractor, K & K, has requested the addition of two HDDs to the list of 
HDDs with operations that may extend past 7 p.m. during pullback; nighttime hours 
will be limited to pullback. Specifically, P4-16 at MP 11.32 Dakota County, 
Nebraska, may require nighttime operation due to a mid-weld that will take four to 
six hours to complete during the pullback. Resource Report 9, Table 9.2-3, included 
an evaluation of noise impacts on noise sensitive areas (NSAs) if P4-16 operated 
into nighttime hours. The increase above ambient noise for 24-hour operation was 
calculated to be 3 decibels. Northern’s analysis indicated that implementing work 
practices such as reduced idling or fitting equipment with mufflers and using a 
smaller more modern HDD rig than what was used in the noise model would 
achieve at least a 3 dBA decrease in noise impact at nearby NSAs. This reduction 
would result in the 24-hour cumulative noise impact to be reduced to levels similar 
to ambient noise levels. No change to the workspace or drill profile is proposed.  
 
Due to the length of HDD P4-108 (4,052 feet), HDD operations may extend past 
7 p.m. during the pullback. P4-108 is located at MP 73.46 in Lincoln County, South 
Dakota. Resource Report 9, Table 9.2-3, included an evaluation of noise impacts 
on NSAs if P4-108 operated into nighttime hours. The increase above ambient 
levels at the nearby NSA was shown to be 2 decibels or less. Northern’s analysis 
indicated that implementing work practices such as reduced idling or fitting 
equipment with mufflers would achieve at least a 3 dBA decrease in noise impact at 
nearby NSAs. This would reduce the 24-hour cumulative noise impact to equal to 
or less than the ambient levels. No change to the workspace or drill profile is 
proposed. 
 
Light towers will be used as needed during pullback to ensure the safety of 
personnel working at the sites. The lights used for the work areas will be oriented 
downward and away from surrounding areas. The lenses Northern proposes to use 
will minimize lighting impacts on surrounding areas and wildlife. 
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Northern will communicate with adjacent property owners prior to nighttime 
activity. Northern will offer mitigation options including compensation/relocation, 
should it be necessary. 
 
Condition 5: 
 
A-line BNSF Additional Workspace 
Northern’s contractor, K & K, Incorporated (K & K), has requested additional 
workspace south of a BNSF Railroad (see alignment sheet P3-16 and aerial 
AR-03A) to expose and locate Northern’s existing line near the railroad crossing at 
Mile Post (MP) 6.34. Northern’s proposed pipeline crosses under its existing line 
and for safety considerations, the existing line will be located and exposed via 
hydrovac methods prior to starting the conventional bore under the railroad. The 
new ETWS will be 45 feet by 35 feet by 45 feet by 15 feet by 55 feet by 15 feet for a 
total impact of 0.06 acre. The proposed ETWS is located within the environmental 
clearance boundary that was part of the original consultation packages with the 
USACE, the USFWS, and the Nebraska State Historic Preservation Office (NE 
SHPO); therefore, no further consultations are required. In addition, the ETWS is 
located in agricultural land and there are no sensitive environmental features in the 
surrounding area. Landowner approval was received August 25, 2021. The 
proposed ETWS is located within Northern’s 50-foot-wide permanent right-of-way 
for its existing pipeline. Revised alignment sheet P3-16 and aerial AR-03A 
reflecting the proposed ETWS are attached. 
 
A-line Additional ETWS for HDD Pullback at MP 7.1 (HDD P4-11) 
Northern’s contractor, K & K, has requested additional workspace to extend ETWS 
46 near MP 7.1 (see alignment Sheet P3-18 and aerial AR-04) to provide additional 
laydown for the HDD pullback. Northern is extending the ETWS by 90 feet north to 
allow the contractor to complete the pullback for HDD P4-11 in one continuous 
effort. The contractor will reduce the risk for potential nighttime operations due to 
completing the pullback in one pull rather than having to stop the pullback and 
complete a mid-weld with coating and inspecting. The original ETWS 46 was 415 
feet by 25 feet by 365 feet by 125 feet by 55 feet by 50 feet by 960 feet by 50 
feet by 960 feet by 50 feet for a total impact of 1.48 acres. The new ETWS 46 will 
measure 415 feet by 25 feet by 365 feet by 125 feet by 55 feet by 50 feet by 
1,050 feet by 50 feet by 1,050 feet by 50 feet for a total impact of 1.58 acres. The 
proposed ETWS extension is located within the environmental clearance boundary 
that was part of the original consultation packages with the USACE, the USFWS, 
and the NE SHPO; therefore, no further consultations are required. In addition, the 
extended ETWS is located in agricultural land and there are no sensitive 
environmental features in the surrounding area. Landowner approval was received 
August 18, 2021. No changes are proposed for the profile or alignment of the HDD. 
Revised alignment sheet P3-18 and aerial AR-04 reflecting the proposed extended 
ETWS are attached.   
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A-line – MP 7.6 to 8.5 – Modified Access Road 
In order to respond to a landowner concern, Northern relocated a temporary access 
road (ARD 2) that was included to access the southeast side of HDD P4-13 from 
Lynch Avenue (see alignment sheets P3-21 and P3-22 and aerial AR-06). The 
original ARD 2 measured 50 feet by 1,725 feet for a total impact of 1.96 acres, 
including 0.03 acre of wetland impact to NE_DA_W10; the original ARD 2 avoided 
impact to waterbody NE_DA_S03 by using a temporary clear span bridge. The 
proposed ARD 2 measures 47 feet by 985 feet; 30 feet by 195 feet; and 47 feet by 
665 feet for a total impact of 1.89 acres, including 0.01 acre to NE_DA_W09. This 
reduces the overall impact by 0.07 acre and overall impacts to PEM (palustrine 
emergent) wetlands by 0.02 acre. The relocated ARD 2 avoids impacts to the 
waterbody NE_DA_S03 by shifting the temporary clear span bridge to this location. 
Northern also reduced the access road width through the wetland NE_DA_W09 to 
minimize impacts. Northern’s contractor will use laminate or timber mats in the 
wetland areas to minimize impacts from construction equipment. The relocated 
temporary access road is located within the environmental clearance boundary that 
was part of the original consultation packages with the USACE, the USFWS, and 
the NE SHPO. Northern evaluated impacts to the surrounding environmental 
features and determined this route was less impactful than the original designed 
ARD 2; therefore, no further consultations are required. No new landowners are 
impacted. Landowner approvals were received August 19, 2021, and September 3, 
2021. The overall design and workspaces for P4-13 were not changed. Revised 
alignment sheets P3-21 and P3-22 and aerial AR-06 reflecting the relocated 
temporary access road along with a typical drawing (TYP 16) depicting the 
temporary clear span bridge are attached.   
 
A-line Additional ETWS for HDD Pullback at MP 8.6 (HDD P4-13) 
Northern’s contractor, K & K, has requested additional workspace to extend ETWS 
55 near MP 8.61 (see alignment Sheet P3-22 and aerial AR-07) to provide 
additional laydown for the HDD pullback. Northern is extending the ETWS by 50 
feet northwest to allow the contractor to complete the pullback for HDD P4-13 in 
one continuous effort. The contractor will reduce the risk for potential nighttime 
operations due to completing the pullback in one pull rather than having to stop the 
pullback and complete a mid-weld with coating and inspecting. The original ETWS 
55 was 635 feet by 250 feet by 335 feet by 1,005 feet by 50 feet by 1,130 feet by 
210 feet by 305 feet by 555 feet by 50 feet for a total impact of 4.19 acres. The 
new ETWS 55 will measure 635 feet by 250 feet by 335 feet by 1,055 feet by 50 
feet by 1,180 feet by 210 feet by 305 feet by 555 feet by 50 feet for a total impact 
of 4.25 acres. The proposed ETWS extension is located within the environmental 
clearance boundary that was part of the original consultation packages with the 
USACE, the USFWS, and the NE SHPO; therefore, no further consultations are 
required. In addition, the extended ETWS is located in agricultural land and there 
are no sensitive environmental features in the surrounding area. Landowner 
approval was received September 15, 2021. No changes are proposed for the 
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profile or alignment of the HDD P4-13. Revised alignment sheet P3-22 and aerial 
AR-07 reflecting the proposed extended ETWS are attached.  
 
Public and privileged versions of the revised alignment sheets are attached. The 
proposed modifications have been denoted on the alignment sheets with a delta 2 
symbol. The privileged versions contain landowner names and have therefore been 
labeled “CUI//PRIV ---DO NOT RELEASE (PRIVILEGED).”   
 
The person to be contacted regarding the request for privileged and confidential 
treatment is as follows: 
 
  Michael T. Loeffler 
  Senior Director, Certificates and External Affairs 
  Northern Natural Gas Company 
  1111 South 103rd Street 
  Omaha, NE 68124-1000 
  Telephone:  402-398-7077 
  Email: mike.loeffler@nngco.com 
 
Based upon the information submitted herein, Northern requests the Director of the 
Office of Energy Projects (OEP) issue written approval for the proposed (1) 
installation of a dam and flume system during the HDD of Saddle Creek on the A-
line; (2) night-time construction on HDDs P4-16 and P4-108; (3) additional ETWS to 
expose the existing pipeline near the BNSF railroad crossing at MP 6.34 and to 
accommodate pullback for HDD P4-11 and P4-13; and (4) relocation of an 
approved temporary access road from MP 7.6 to 8.5 on the A-line.  
 
Northern requests approval be issued as expeditiously as possible. As indicated 
above, HDD P4-99 at Saddle Creek has been shut down since September 2, 2021. 
Northern has been working with the appropriate agencies and FERC, and once 
approval of the dam and flume is issued by the Director of OEP, the HDD will 
resume. Should the commission require further review for the other revisions 
described herein, Northern respectfully requests approval be issued for the 
installation of the dam and flume for the HDD crossing of Saddle Creek and hold 
approval for the other variances in abeyance until FERC’s review is completed.  
 
Any questions regarding the filing should be directed to the undersigned at (402) 
398-7103. 
 
Respectfully submitted, 
 
/signed/ Michael T. Loeffler 
 
Michael T. Loeffler 
Senior Director, Certificates and External Affairs 
 



 

 
 
 
 

Alignment Sheets and Associated Aerials (Public) 
Aerial Overview (dam and flume/Saddle Creek) 
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PARALLEL 3-FOOT-WIDE PATHS THAT WILL BE FIELD DETERMINED BY

THE ENVIRONMENTAL INSPECTOR.

3. LIMITED HAND CLEARING OF VEGETATION MAY OCCUR ALONG THE

TRAVEL LANE AND WILL BE UTILIZED FOR FOOT TRAFFIC ONLY.
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SOUTH SIOUX CITY TO SIOUX FALLS

A-LINE REPLACEMENT PROJECT, M561A BL

ALIGNMENT SHEET

SEC. 26, T29N, R7E

DAKOTA COUNTY, NEBRASKA

01128696

P3-22
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N/A N/A

NEM50301

N/A N/A

2021

TH 7/5/2019

JM 7/5/2019

N/A

1:100

DAKOTA COUNTY, NEBRASKA

FILED WITH FERC

ANY CHANGES FROM WHAT IS

SHOWN MUST BE IDENTIFIED

AND REVIEWED BY

REGULATORY BEFORE 

IMPLEMENTATION

EXISTING M561A BRANCH LINE

MATCH LINE

PROPERTY LINE

LEGEND

PROPOSED M561A BRANCH LINE

*SEE  P3-0 FOR  ADDITIONAL SYMBOLS AND NOTES

TEMP. WORKSPACE
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CLEARANCE BOUNDARY

PROJECT

PERMANENT ROW

EXISTING
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1. THE PURPOSE OF THE TRAVEL LANE IS TO SET HDD TRACKING WIRE,

MONITOR THE HDD PROGRESS, AND INSPECT FOR INADVERTENT

RELEASES OF DRILLING MUD.

2. TRAVEL LANE WILL CONSIST OF ONE 5-FOOT-WIDE PATH OR TWO

PARALLEL 3-FOOT-WIDE PATHS THAT WILL BE FIELD DETERMINED BY

THE ENVIRONMENTAL INSPECTOR.

3. LIMITED HAND CLEARING OF VEGETATION MAY OCCUR ALONG THE

TRAVEL LANE AND WILL BE UTILIZED FOR FOOT TRAFFIC ONLY.
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Sheet AR-06

M:\NNG SSC (193706751)\2_ALIGNMENT\RE-IFF\SSC SHEETS 21-40_AR06.DWG

MP 8.1 Access Road

LAND USE TYPE: AGRICULTURE

PROPOSED 12"

M561A BRANCH LINE

NE_DA_W09

EXISTING M561A BRANCH LINE

(TO BE ABANDONED)

ETWS 56

ETWS 55

ETWS 53

ETWS 54

NE_DA_S03

75' WIDE

TEMP. WORKSPACE

75' WIDE

TEMP. WORKSPACE

50' WIDE PROJECT

PERMANENT ROW

50' WIDE EXISTING

PERMANENT ROW

Project Location Aerial Overview
Sec. 26, T29N, R7E

Dakota County, Nebraska

50' WIDE PROJECT

PERMANENT ROW

NE_DA_W10

NE_DA_S03

LEGEND
PROPOSED 12" M561A BL

TEMP. WORKSPACE

EXTRA TEMP. WORKSPACE

HDD ENTRY/EXIT

PROPERTY  LINE

PROJECT PERMANENT ROW

TEMP. ACCESS ROAD

STREAM

WETLAND 

WETLAND/STREAM BUFFER

EXISTING PERMANENT ROW

EXISTING M561A BL

(TO BE ABANDONED)

50' WIDE EXISTING

PERMANENT ROW

ARD 2A

SEE TYPICAL

DWG TYP 16

ARD 2

ENVIRONMENTAL

CLEARANCE BOUNDARY

Re-Issued For Ferc
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 TRACT DA-033, 034, 035
SEC. 26, T29N, R7E

DAKOTA COUNTY, NEBRASKA
Sheet AR-07

THIS SHEET INCLUDED TO SHOW

CONSTRUCTION AREAS NOT WITHIN

THE PRIOR ALIGNMENT SHEET.
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50' WIDE PROJECT
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TAKE-OFF
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ETWS 58

ETWS55

Date: 9/7/21

Re-Issued For Ferc

SOUTH SIOUX CITY TO SIOUX FALLS 
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Sheet AE-22
Issued For Review

M:\NNG SSC (193706751)\15_AERIAL\AE-22.DWG

DAM AND FLUME AT MP 67.8

LAND USE TYPE: AGRICULTURE INTERNAL INFORMATION
DISTRIBUTION/COPIES

LIMITED TO
PROJECT NEEDS

EXISTING SDM90201 BL

(TO BE ABANDONED

Project Location Aerial Overview
Sec. 26&23, T97N, R50W

LINCOLN COUNTY, SOUTH DAKOTA

SD_LI_S07

(SADDLE CREEK)

LEGEND
PROPOSED 12" NEM50301 BL

PROPERTY  LINE

STREAM

WETLAND/STREAM BUFFER

EXISTING NEM50301 BL

(TO BE ABANDONED)

FENCE

TREE LINE

PROPOSED 12"

SDM90201 BL

FLUME 12" PVC PIPE

SAND BAGS DAM

INADVERTENT

RELEASE LOCATION

LAT: 43.20032819

LONG: -96.70983051

EDGE OF WATER

(2' WIDE)

TOP OF BANK

EDGE OF WATER



 

 
 
 
 

Typical Drawings 
Typ16 (clear span bridge) 
Dam and Flume Typicals 



Date: 7/16/21
Scale: NTS 

CLEAR SPAN BRIDGE

Sheet TYP16
Issued For Construction

M:\NNG SSC (193706751)\4_PIPELINE_TYPICALS\TYP16.DWG

01134344

TYPICAL
Union County, South Dakota

TEMPORARY

INTERNAL INFORMATION
DISTRIBUTION/COPIES

LIMITED TO
PROJECT NEEDS

FOUNDATION MAT

TOP OF BANK

1
8
'

FOUNDATION MAT

DIMENSION VARIES

35' TIMBER MATS

PROPOSED MATERIALS:

TIMBER MATTING

NOTE:

BRIDGE DIMENSIONS ARE

ESTIMATED AND APPROXIMATE.

FIELD VERIFICATION REQUIRED

PRIOR TO TCSB INSTALLATION

TOP VIEW

CROSS SECTION

35' TIMBER MATS

DIMENSION VARIES

GRADE

APPROXIMATE

LOCATION

REF DWG

MP 8.37 P3-22



Stream Direction

Sand Bags to encase PVC pipe
12" PVC Pipe to 
maintain stream flow

Sand Bags to encase PVC pipe

Stream Direction

Side 
View

Aerial 
View

Area affected by IR

Area affected by IR

Saddle Creek
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Agency Correspondence 
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Plucker, Terry (Northern Natural Gas)
From: Morey, Hilary <Hilary.Morey@state.sd.us>
Sent: Thursday, September 16, 2021 1:55 PM
To: Plucker, Terry (Northern Natural Gas); Juhas, Catherine D CIV USARMY CENWO (USA); Dawn Ramsey; Andrea Jensen; Koistinen, 

Gage; Minerich, Shannon; Hoff, Baylee; Bessken, Charlene; matt_schwarz@fws.gov
Cc: Loeffler, Michael (Northern Natural Gas); Martens, Donna (Northern Natural Gas); Kraft, Matt (Northern Natural Gas); Bass Jr, John
Subject: RE: [INTERNET] RE: [Non-DoD Source] CP20-487 South Sioux City to Sioux Falls Replacement Inadvertent Release on HDD P4-99

THIS MESSAGE IS FROM AN EXTERNAL SENDER. 
Look closely at the SENDER address. Do not open ATTACHMENTS unless expected. Check for INDICATORS 
of phishing. Hover over LINKS before clicking. Learn to spot a phishing message  
Hi Terry‐ 
 
South Dakota Game, Fish and Parks approves of the approach outlined below related to the Inadvertent release on 
Saddle Creek. 
 
Hilary Morey (she/her)| Environmental Review Senior Biologist 
South Dakota Game, Fish and Parks 
523 East Capitol Avenue | Pierre, SD 57501 
605.773.6208| Hilary.Morey@state.sd.us 

 
 
 

From: Plucker, Terry (Northern Natural Gas) <Terry.Plucker@nngco.com>  
Sent: Monday, September 13, 2021 8:36 AM 
To: Juhas, Catherine D CIV USARMY CENWO (USA) <Catherine.D.Juhas@usace.army.mil>; Dawn Ramsey 
<Dawn.Ramsey@ferc.gov>; Andrea Jensen <Andrea.Jensen@ferc.gov>; Koistinen, Gage 
<Gage.Koistinen@state.sd.us>; Minerich, Shannon <Shannon.Minerich@state.sd.us>; Hoff, Baylee 
<Baylee.Hoff@state.sd.us>; Bessken, Charlene <charlene_bessken@fws.gov>; Morey, Hilary 
<Hilary.Morey@state.sd.us>; matt_schwarz@fws.gov 
Cc: Loeffler, Michael (Northern Natural Gas) <Michael.Loeffler@nngco.com>; Martens, Donna (Northern Natural Gas) 
<Donna.Martens@nngco.com>; Kraft, Matt (Northern Natural Gas) <Matt.Kraft@nngco.com>; Bass Jr, John 
<jbass1023@gmail.com> 
Subject: RE: [EXT] [INTERNET] RE: [Non‐DoD Source] CP20‐487 South Sioux City to Sioux Falls Replacement 
Inadvertent Release on HDD P4‐99 
 
The horizontal directional drilling contractor, Miller Excavation, Inc., has submitted the attached additional drawing 
depicting the proposed containment measures in Saddle Creek for HDD P4‐99. The drawing matches those submitted 
by Northern on Friday. The drill has been shut down for 12 days.  
 
We would like to allow the contractor to proceed with reaming and the plan we have submitted, which is estimated 
to take 7 days to complete reaming and remove the flume. The bentonite slurry should have sealed any current 
inadvertent release locations. 
 
Each additional day the drill stems are stationary may result in the drill stem seizing into place, and the driller has 
asked about relocating to another horizontal directional drill on the project. If they need to relocate the rig to another 
drill location they will loose the current pilot bore and re‐drilling will take an estimated 14 days to complete with new 
risks for inadvertent releases due to the partially collapsed original pilot.  
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Most of the individuals on this email chain have expressed support for the proposed action, but have not given final 
agency sign‐off to allow the driller to proceed. Northern respectfully requests a response from each agency. 
 
Terry Plucker 
Manager – Construction Environmental Compliance 
Northern Natural Gas Company 
402‐398‐7226 –Office 
402‐332‐7081–Cell 
 

From: Plucker, Terry (Northern Natural Gas)  
Sent: Friday, September 10, 2021 8:20 AM 
To: Juhas, Catherine D CIV USARMY CENWO (USA) <Catherine.D.Juhas@usace.army.mil>; Dawn Ramsey 
<Dawn.Ramsey@ferc.gov>; Andrea Jensen <Andrea.Jensen@ferc.gov>; Koistinen, Gage 
<Gage.Koistinen@state.sd.us>; Minerich, Shannon <Shannon.Minerich@state.sd.us>; baylee.hoff@state.sd.us; 
Bessken, Charlene <charlene_bessken@fws.gov>; Hilary.Morey@state.sd.us; matt_schwarz@fws.gov 
Cc: Loeffler, Michael (Northern Natural Gas) <Michael.Loeffler@nngco.com>; Martens, Donna (Northern Natural Gas) 
<Donna.Martens@nngco.com>; Kraft, Matt (Northern Natural Gas) <Matt.Kraft@nngco.com>; Bass Jr, John 
<jbass1023@gmail.com> 
Subject: RE: [INTERNET] RE: [Non‐DoD Source] CP20‐487 South Sioux City to Sioux Falls Replacement Inadvertent 
Release on HDD P4‐99 
 
Northern is proposing to install the temporary dam and flume system in Saddle creek as shown on the attached aerial, 
_AE‐22.pdf, and typical drawing, TYP‐17‐Layout1.pdf. Northern plans to install to the edge of the permanent right of 
way, or approximately 50 feet of stream length. Northern estimates that once reaming of the HDD bore path resumes 
that the contractor should be able to complete reaming and pullback of the piping in approximately seven working 
days, then immediately remove the dam and flume system. This will avoid any impacts during the spring spawning 
season for the Topeka shiner. 
 
The contractor will utilize a 3/16 inch screen on any suction hoses utilized in the event of further releases. 
 
Terry Plucker 
Manager – Construction Environmental Compliance 
Northern Natural Gas Company 
402‐398‐7226 –Office 
402‐332‐7081–Cell 
 

From: Juhas, Catherine D CIV USARMY CENWO (USA) <Catherine.D.Juhas@usace.army.mil>  
Sent: Thursday, September 9, 2021 7:48 AM 
To: Plucker, Terry (Northern Natural Gas) <Terry.Plucker@nngco.com>; Dawn Ramsey <Dawn.Ramsey@ferc.gov>; 
Andrea Jensen <Andrea.Jensen@ferc.gov>; Koistinen, Gage <Gage.Koistinen@state.sd.us>; Minerich, Shannon 
<Shannon.Minerich@state.sd.us>; baylee.hoff@state.sd.us; Bessken, Charlene <charlene_bessken@fws.gov>; 
Hilary.Morey@state.sd.us; matt_schwarz@fws.gov 
Cc: Loeffler, Michael (Northern Natural Gas) <Michael.Loeffler@nngco.com>; Martens, Donna (Northern Natural Gas) 
<Donna.Martens@nngco.com>; Kraft, Matt (Northern Natural Gas) <Matt.Kraft@nngco.com>; Bass Jr, John 
<jbass1023@gmail.com> 
Subject: [INTERNET] RE: [Non‐DoD Source] CP20‐487 South Sioux City to Sioux Falls Replacement Inadvertent Release 
on HDD P4‐100 
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THIS MESSAGE IS FROM AN EXTERNAL SENDER. 
Look closely at the SENDER address. Do not open ATTACHMENTS unless expected. Check for INDICATORS 
of phishing. Hover over LINKS before clicking. Learn to spot a phishing message  
Good Morning Terry, 
 
Once you have finalized the plans for the dam and flume system, please provide them to me. This work can be 
authorized with a Corps’ Nationwide Permit but I will have to coordinate with the USFWS.  
 
Thank you, 
 
Cathy Juhas 
US Army Corps of Engineers 
South Dakota Regulatory Office 
28563 Powerhouse Road, Room 118 
Pierre, South Dakota 57501 
 
 
 

From: Plucker, Terry (Northern Natural Gas) <Terry.Plucker@nngco.com>  
Sent: Thursday, September 2, 2021 4:44 PM 
To: Dawn Ramsey <Dawn.Ramsey@ferc.gov>; Andrea Jensen <Andrea.Jensen@ferc.gov>; Koistinen, Gage 
<Gage.Koistinen@state.sd.us>; Minerich, Shannon <Shannon.Minerich@state.sd.us>; baylee.hoff@state.sd.us; Juhas, 
Catherine D CIV USARMY CENWO (USA) <Catherine.D.Juhas@usace.army.mil>; Bessken, Charlene 
<charlene_bessken@fws.gov>; Hilary.Morey@state.sd.us 
Cc: Loeffler, Michael (Northern Natural Gas) <Michael.Loeffler@nngco.com>; Martens, Donna (Northern Natural Gas) 
<Donna.Martens@nngco.com>; Kraft, Matt (Northern Natural Gas) <Matt.Kraft@nngco.com>; Bass Jr, John 
<jbass1023@gmail.com> 
Subject: [Non‐DoD Source] CP20‐487 South Sioux City to Sioux Falls Replacement Inadvertent Release on HDD P4‐100 
 
On September 2, 2021, at approximately 1:40 pm Miller Excavation Inc. detected an inadvertent release of 50 gallons 
of drilling fluids in Saddle Creek approximately 400 feet from the drill entry at a depth of 40 feet on HDD P4‐99. The IR 
occurred within a known location for Topeka shiner. Miller was drilling with a flow rate of 50 gpm and pressure of 150 
psi utilizing Barakade (a bentonite product) and water. As the drill passed a boulder that had been obstructing the drill 
path the pressure spiked to 180 psi. The drill bit did surface on the south side of the county road, relieving annular 
pressure after the spike. The release was contained with hay bales staked across the stream on the downstream side 
and has been cleaned up with a screened vacuum hose. Geotextile material was added to the haybales after the initial 
response. The release occurred at 43.19899 latitude -96.71092 longitude. The drill is shut down pending consultation 
with the agencies on this email notification.  
 
The on‐site environmental inspectors have proposed installing a dam and flume system in the creek to contain any 
subsequent release, and maintain stream flow. They have proposed sand bag dams with a 12‐inch‐diameter PVC pipe. 
Current stream depth during rain fall is approximately 12 inches deep and two foot wide.  
 
Northern will also report this inadvertent release in the next weekly environmental inspection report to FERC for the 
period of August 30, 2021 to September 5, 2021; and a weekly report to SD DANR for the week ending September 5, 
2021. 
 

  Some people who received this message don't often get email from catherine.d.juhas@usace.army.mil. Learn why this is 
important 
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Please respond to this email with any questions your agencies may have, concurrence with the proposed path 
forward, or alternative suggestions. 
 
Terry Plucker 
Manager – Construction Environmental Compliance 
Northern Natural Gas Company 
1111 South 103rd Street  
Omaha, NE 68124 
402‐398‐7226 –Office 
402‐332‐7081–Cell 
 









 

Nationwide Permit 12: Utility Line Activities 

 
Activities required for the construction, maintenance, repair, and removal of oil and 

natural gas pipelines and associated facilities in waters of the United States, provided 

the activity does not result in the loss of greater than 1/2-acre of waters of the United 

States for each single and complete project. 

Oil or natural gas pipelines: This NWP authorizes discharges of dredged or fill 

material into waters of the United States and structures or work in navigable waters for 

crossings of those waters associated with the construction, maintenance, or repair of oil 

and natural gas pipelines. There must be no change in pre-construction contours of 

waters of the United States. An “oil or natural gas pipeline” is defined as any pipe or 

pipeline for the transportation of any form of oil or natural gas, including products 

derived from oil or natural gas, such as gasoline, jet fuel, diesel fuel. heating oil, 

petrochemical feedstocks, waxes, lubricating oils, and asphalt. 

Material resulting from trench excavation may be temporarily sidecast into waters of 

the United States for no more than three months, provided the material is not placed in 

such a manner that it is dispersed by currents or other forces. The district engineer may 

extend the period of temporary side casting for no more than a total of 180 days, where 

appropriate. In wetlands, the top 6 to 12 inches of the trench should normally be 

backfilled with topsoil from the trench. The trench cannot be constructed or backfilled in 

such a manner as to drain waters of the United States (e.g., backfilling with extensive 

gravel layers, creating a french drain effect). Any exposed slopes and stream banks 

must be stabilized immediately upon completion of the utility line crossing of each 

waterbody. 

Oil or natural gas pipeline substations: This NWP authorizes the construction, 

maintenance, or expansion of substation facilities (e.g., oil or natural gas or gaseous 

fuel custody transfer stations, boosting stations, compression stations, metering 

stations, pressure regulating stations) associated with an oil or natural gas pipeline in 

non-tidal waters of the United States, provided the activity, in combination with all other 

activities included in one single and complete project, does not result in the loss of 

greater than 1/2-acre of waters of the United States. This NWP does not authorize 

discharges of dredged or fill material into non-tidal wetlands adjacent to tidal waters of 

the United States to construct, maintain, or expand substation facilities. 



 
Foundations for above-ground oil or natural gas pipelines: This NWP authorizes the 

construction or maintenance of foundations for above-ground oil or natural gas pipelines 

in all waters of the United States, provided the foundations are the minimum size 

necessary. 

Access roads: This NWP authorizes the construction of access roads for the 

construction and maintenance of oil or natural gas pipelines, in non-tidal waters of the 

United States, provided the activity, in combination with all other activities included in 

one single and complete project, does not cause the loss of greater than 1/2-acre of 

non-tidal waters of the United States. This NWP does not authorize discharges of 

dredged or fill material into non-tidal wetlands adjacent to tidal waters for access roads. 

Access roads must be the minimum width necessary (see Note 2, below). Access roads 

must be constructed so that the length of the road minimizes any adverse effects on 

waters of the United States and must be as near as possible to pre-construction 

contours and elevations (e.g., at grade corduroy roads or geotextile/gravel roads). 

Access roads constructed above pre-construction contours and elevations in waters of 

the United States must be properly bridged or culverted to maintain surface flows. 

This NWP may authorize oil or natural gas pipelines in or affecting navigable waters 

of the United States even if there is no associated discharge of dredged or fill material 

(see 33 CFR part 322). Oil or natural gas pipelines routed in, over, or under section 10 waters 

without a discharge of dredged or fill material may require a section 10 permit. 

This NWP authorizes, to the extent that Department of the Army authorization is 

required, temporary structures, fills, and work necessary for the remediation of 

inadvertent returns of drilling fluids to waters of the United States through sub-soil 

fissures or fractures that might occur during horizontal directional drilling activities 

conducted for the purpose of installing or replacing oil or natural gas pipelines. These 

remediation activities must be done as soon as practicable, to restore the affected 

waterbody. District engineers may add special conditions to this NWP to require a 

remediation plan for addressing inadvertent returns of drilling fluids to waters of the 

United States during horizontal directional drilling activities conducted for the purpose of 

installing or replacing oil or natural gas pipelines. 

This NWP also authorizes temporary structures, fills, and work, including the use of 

temporary mats, necessary to conduct the oil or natural gas pipeline activity. 

Appropriate measures must be taken to maintain normal downstream flows and 

minimize flooding to the maximum extent practicable, when temporary structures, work, 



 
and discharges of dredged or fill material, including cofferdams, are necessary for 

construction activities, access fills, or dewatering of construction sites. Temporary fills 

must consist of materials, and be placed in a manner, that will not be eroded by 

expected high flows. After construction, temporary fills must be removed in their entirety 

and the affected areas returned to pre-construction elevations. The areas affected by 

temporary fills must be revegetated, as appropriate. 

Notification: The permittee must submit a pre-construction notification to the district 

engineer prior to commencing the activity if: (1) A section 10 permit is required; (2) the 

discharge will result in the loss of greater than 1/10-acre of waters of the United States; 

or (3) the proposed oil or natural gas pipeline activity is associated with an overall 

project that is greater than 250 miles in length and the project purpose is to install new 

pipeline (vs. conduct repair or maintenance activities) along the majority of the distance 

of the overall project length. If the proposed oil or gas pipeline is greater than 250 miles 

in length, the pre-construction notification must include the locations and proposed 

impacts (in acres or other appropriate unit of measure) for all crossings of waters of the 

United States that require DA authorization, including those crossings authorized by an 

NWP would not otherwise require pre-construction notification. (See general condition 

32.) (Authorities: Sections 10 and 404) 

Note 1: Where the oil or natural gas pipeline is constructed, installed, or maintained 

in navigable waters of the United States (i.e., section 10 waters) within the coastal 

United States, the Great Lakes, and United States territories, a copy of the NWP 

verification will be sent by the Corps to the National Oceanic and Atmospheric 

Administration (NOAA), National Ocean Service (NOS), for charting the oil or natural 

gas pipeline to protect navigation. 

Note 2: For oil or natural gas pipeline activities crossing a single waterbody more 

than one time at separate and distant locations, or multiple waterbodies at separate and 

distant locations, each crossing is considered a single and complete project for 

purposes of NWP authorization. Oil or natural gas pipeline activities must comply with 33 

CFR 330.6(d). 

Note 3: Access roads used for both construction and maintenance may be 

authorized, provided they meet the terms and conditions of this NWP. Access roads 

used solely for construction of the oil or natural gas pipeline must be removed upon 

completion of the work, in accordance with the requirements for temporary fills. 



 
Note 4: Pipes or pipelines used to transport gaseous, liquid, liquescent, or slurry 

substances over navigable waters of the United States are considered to be bridges, 

and may require a permit from the U.S. Coast Guard pursuant to the General Bridge Act 

of 1946. However, any discharges of dredged or fill material into waters of the United 

States associated with such oil or natural gas pipelines will require a section 404 permit 

(see NWP 15). 

Note 5: This NWP authorizes oil or natural gas pipeline maintenance and repair 

activities that do not qualify for the Clean Water Act section 404(f) exemption for 

maintenance of currently serviceable fills or fill structures. 

Note 6: For NWP 12 activities that require pre-construction notification, the PCN must 

include any other NWP(s), regional general permit(s), or individual permit(s) used or 

intended to be used to authorize any part of the proposed project or any related activity, 

including other separate and distant crossings that require Department of the Army 

authorization but do not require pre-construction notification (see paragraph (b)(4) of 

general condition 32). The district engineer will evaluate the PCN in accordance with 

Section D, “District Engineer's Decision.” The district engineer may require mitigation to 

ensure that the authorized activity results in no more than minimal individual and 

cumulative adverse environmental effects (see general condition 23). 

General Conditions 
1. Navigation.  

(a) No activity may cause more than a minimal adverse effect on navigation. 

(b) Any safety lights and signals prescribed by the U.S. Coast Guard, through 

regulations or otherwise, must be installed and maintained at the permittee's expense 

on authorized facilities in navigable waters of the United States. 

(c) The permittee understands and agrees that, if future operations by the United 

States require the removal, relocation, or other alteration, of the structure or work herein 

authorized, or if, in the opinion of the Secretary of the Army or his or her authorized 

representative, said structure or work shall cause unreasonable obstruction to the free 

navigation of the navigable waters, the permittee will be required, upon due notice from 

the Corps of Engineers, to remove, relocate, or alter the structural work or obstructions 

caused thereby, without expense to the United States. No claim shall be made against 

the United States on account of any such removal or alteration. 



 
2. Aquatic Life Movements.  

No activity may substantially disrupt the necessary life cycle movements of those 

species of aquatic life indigenous to the waterbody, including those species that 

normally migrate through the area, unless the activity's primary purpose is to impound 

water. All permanent and temporary crossings of waterbodies shall be suitably 

culverted, bridged, or otherwise designed and constructed to maintain low flows to 

sustain the movement of those aquatic species. If a bottomless culvert cannot be used, 

then the crossing should be designed and constructed to minimize adverse effects to 

aquatic life movements. 

3. Spawning Areas.  

Activities in spawning areas during spawning seasons must be avoided to the 

maximum extent practicable. Activities that result in the physical destruction (e.g., 

through excavation, fill, or downstream smothering by substantial turbidity) of an 

important spawning area are not authorized. 

4. Migratory Bird Breeding Areas.  

Activities in waters of the United States that serve as breeding areas for migratory 

birds must be avoided to the maximum extent practicable. 

5. Shellfish Beds.  

No activity may occur in areas of concentrated shellfish populations, unless the 

activity is directly related to a shellfish harvesting activity authorized by NWPs 4 and 48, 

or is a shellfish seeding or habitat restoration activity authorized by NWP 27. 

6. Suitable Material.  

No activity may use unsuitable material (e.g., trash, debris, car bodies, asphalt, etc.). 

Material used for construction or discharged must be free from toxic pollutants in toxic 

amounts (see section 307 of the Clean Water Act). 

7. Water Supply Intakes.  

No activity may occur in the proximity of a public water supply intake, except where 

the activity is for the repair or improvement of public water supply intake structures or 

adjacent bank stabilization. 



 
8. Adverse Effects From Impoundments.  

If the activity creates an impoundment of water, adverse effects to the aquatic system 

due to accelerating the passage of water, and/or restricting its flow must be minimized 

to the maximum extent practicable. 

9. Management of Water Flows.  

To the maximum extent practicable, the pre-construction course, condition, capacity, 

and location of open waters must be maintained for each activity, including stream 

channelization, storm water management activities, and temporary and permanent road 

crossings, except as provided below. The activity must be constructed to withstand 

expected high flows. The activity must not restrict or impede the passage of normal or 

high flows, unless the primary purpose of the activity is to impound water or manage 

high flows. The activity may alter the pre-construction course, condition, capacity, and 

location of open waters if it benefits the aquatic environment (e.g., stream restoration or 

relocation activities). 

10. Fills Within 100-Year Floodplains.  

The activity must comply with applicable FEMA-approved state or local floodplain 

management requirements. 

11. Equipment.  

Heavy equipment working in wetlands or mudflats must be placed on mats, or other 

measures must be taken to minimize soil disturbance. 

12. Soil Erosion and Sediment Controls.  

Appropriate soil erosion and sediment controls must be used and maintained in 

effective operating condition during construction, and all exposed soil and other fills, as 

well as any work below the ordinary high water mark or high tide line, must be 

permanently stabilized at the earliest practicable date. Permittees are encouraged to 

perform work within waters of the United States during periods of low-flow or no-flow, or 

during low tides. 

13. Removal of Temporary Structures and Fills.  

Temporary structures must be removed, to the maximum extent practicable, after 

their use has been discontinued. Temporary fills must be removed in their entirety and 



 
the affected areas returned to pre-construction elevations. The affected areas must be 

revegetated, as appropriate. 

14. Proper Maintenance.  

Any authorized structure or fill shall be properly maintained, including maintenance to 

ensure public safety and compliance with applicable NWP general conditions, as well as 

any activity-specific conditions added by the district engineer to an NWP authorization. 

15. Single and Complete Project.  

The activity must be a single and complete project. The same NWP cannot be used 

more than once for the same single and complete project. 

16. Wild and Scenic Rivers.  

(a) No NWP activity may occur in a component of the National Wild and Scenic River 

System, or in a river officially designated by Congress as a “study river” for possible 

inclusion in the system while the river is in an official study status, unless the 

appropriate Federal agency with direct management responsibility for such river, has 

determined in writing that the proposed activity will not adversely affect the Wild and 

Scenic River designation or study status. 

(b) If a proposed NWP activity will occur in a component of the National Wild and 

Scenic River System, or in a river officially designated by Congress as a “study river” for 

possible inclusion in the system while the river is in an official study status, the 

permittee must submit a pre-construction notification (see general condition 32). The 

district engineer will coordinate the PCN with the Federal agency with direct 

management responsibility for that river. Permittees shall not begin the NWP activity 

until notified by the district engineer that the Federal agency with direct management 

responsibility for that river has determined in writing that the proposed NWP activity will 

not adversely affect the Wild and Scenic River designation or study status. 

(c) Information on Wild and Scenic Rivers may be obtained from the appropriate 

Federal land management agency responsible for the designated Wild and Scenic River 

or study river (e.g., National Park Service, U.S. Forest Service, Bureau of Land 

Management, U.S. Fish and Wildlife Service). Information on these rivers is also 

available at: http://www.rivers.gov/. 



 
17. Tribal Rights.  

No activity or its operation may impair reserved tribal rights, including, but not limited 

to, reserved water rights and treaty fishing and hunting rights. 

18. Endangered Species.  

(a) No activity is authorized under any NWP which is likely to directly or indirectly 

jeopardize the continued existence of a threatened or endangered species or a species 

proposed for such designation, as identified under the Federal Endangered Species Act 

(ESA), or which will directly or indirectly destroy or adversely modify designated critical 

habitat or critical habitat proposed for such designation. No activity is authorized under 

any NWP which “may affect” a listed species or critical habitat, unless ESA section 7 

consultation addressing the consequences of the proposed activity on listed species or 

critical habitat has been completed. See 50 CFR 402.02 for the definition of “effects of 

the action” for the purposes of ESA section 7 consultation, as well as 50 CFR 402.17, 

which provides further explanation under ESA section 7 regarding “activities that are 

reasonably certain to occur” and “consequences caused by the proposed action.” 

(b) Federal agencies should follow their own procedures for complying with the 

requirements of the ESA (see 33 CFR 330.4(f)(1)). If pre-construction notification is 

required for the proposed activity, the Federal permittee must provide the district 

engineer with the appropriate documentation to demonstrate compliance with those 

requirements. The district engineer will verify that the appropriate documentation has 

been submitted. If the appropriate documentation has not been submitted, additional 

ESA section 7 consultation may be necessary for the activity and the respective federal 

agency would be responsible for fulfilling its obligation under section 7 of the ESA. 

(c) Non-federal permittees must submit a pre-construction notification to the district 

engineer if any listed species (or species proposed for listing) or designated critical 

habitat (or critical habitat proposed such designation) might be affected or is in the 

vicinity of the activity, or if the activity is located in designated critical habitat or critical 

habitat proposed for such designation, and shall not begin work on the activity until 

notified by the district engineer that the requirements of the ESA have been satisfied 

and that the activity is authorized. For activities that might affect Federally-listed 

endangered or threatened species (or species proposed for listing) or designated critical 

habitat (or critical habitat proposed for such designation), the pre-construction 

notification must include the name(s) of the endangered or threatened species (or 

species proposed for listing) that might be affected by the proposed activity or that 



 
utilize the designated critical habitat (or critical habitat proposed for such designation) 

that might be affected by the proposed activity. The district engineer will determine 

whether the proposed activity “may affect” or will have “no effect” to listed species and 

designated critical habitat and will notify the non-Federal applicant of the Corps' 

determination within 45 days of receipt of a complete pre-construction notification. For 

activities where the non-Federal applicant has identified listed species (or species 

proposed for listing) or designated critical habitat (or critical habitat proposed for such 

designation) that might be affected or is in the vicinity of the activity, and has so notified 

the Corps, the applicant shall not begin work until the Corps has provided notification 

that the proposed activity will have “no effect” on listed species (or species proposed for 

listing or designated critical habitat (or critical habitat proposed for such designation), or 

until ESA section 7 consultation or conference has been completed. If the non-Federal 

applicant has not heard back from the Corps within 45 days, the applicant must still wait 

for notification from the Corps. 

(d) As a result of formal or informal consultation or conference with the FWS or 

NMFS the district engineer may add species-specific permit conditions to the NWPs. 

(e) Authorization of an activity by an NWP does not authorize the “take” of a 

threatened or endangered species as defined under the ESA. In the absence of 

separate authorization (e.g., an ESA Section 10 Permit, a Biological Opinion with 

“incidental take” provisions, etc.) from the FWS or the NMFS, the Endangered Species 

Act prohibits any person subject to the jurisdiction of the United States to take a listed 

species, where “take” means to harass, harm, pursue, hunt, shoot, wound, kill, trap, 

capture, or collect, or to attempt to engage in any such conduct. The word “harm” in the 

definition of “take” means an act which actually kills or injures wildlife. Such an act may 

include significant habitat modification or degradation where it actually kills or injures 

wildlife by significantly impairing essential behavioral patterns, including breeding, 

feeding or sheltering. 

(f) If the non-federal permittee has a valid ESA section 10(a)(1)(B) incidental take 

permit with an approved Habitat Conservation Plan for a project or a group of projects 

that includes the proposed NWP activity, the non-federal applicant should provide a 

copy of that ESA section 10(a)(1)(B) permit with the PCN required by paragraph (c) of 

this general condition. The district engineer will coordinate with the agency that issued 

the ESA section 10(a)(1)(B) permit to determine whether the proposed NWP activity 

and the associated incidental take were considered in the internal ESA section 7 



 
consultation conducted for the ESA section 10(a)(1)(B) permit. If that coordination 

results in concurrence from the agency that the proposed NWP activity and the 

associated incidental take were considered in the internal ESA section 7 consultation for 

the ESA section 10(a)(1)(B) permit, the district engineer does not need to conduct a 

separate ESA section 7 consultation for the proposed NWP activity. The district 

engineer will notify the non-federal applicant within 45 days of receipt of a complete pre-

construction notification whether the ESA section 10(a)(1)(B) permit covers the 

proposed NWP activity or whether additional ESA section 7 consultation is required. 

(g) Information on the location of threatened and endangered species and their 

critical habitat can be obtained directly from the offices of the FWS and NMFS or their 

world wide web pages at http://www.fws.gov/ or http://www.fws.gov/ipac and 

http://www.nmfs.noaa.gov/pr/species/esa/ respectively. 

19. Migratory Birds and Bald and Golden Eagles.  

The permittee is responsible for ensuring that an action authorized by an NWP 

complies with the Migratory Bird Treaty Act and the Bald and Golden Eagle Protection 

Act. The permittee is responsible for contacting the appropriate local office of the U.S. 

Fish and Wildlife Service to determine what measures, if any, are necessary or 

appropriate to reduce adverse effects to migratory birds or eagles, including whether 

“incidental take” permits are necessary and available under the Migratory Bird Treaty 

Act or Bald and Golden Eagle Protection Act for a particular activity. 

20. Historic Properties.  

(a) No activity is authorized under any NWP which may have the potential to cause 

effects to properties listed, or eligible for listing, in the National Register of Historic 

Places until the requirements of Section 106 of the National Historic Preservation Act 

(NHPA) have been satisfied. 

(b) Federal permittees should follow their own procedures for complying with the 

requirements of section 106 of the National Historic Preservation Act (see 33 CFR 

330.4(g)(1)). If pre-construction notification is required for the proposed NWP activity, 

the Federal permittee must provide the district engineer with the appropriate 

documentation to demonstrate compliance with those requirements. The district 

engineer will verify that the appropriate documentation has been submitted. If the 

appropriate documentation is not submitted, then additional consultation under section 



 
106 may be necessary. The respective federal agency is responsible for fulfilling its 

obligation to comply with section 106. 

(c) Non-federal permittees must submit a pre-construction notification to the district 

engineer if the NWP activity might have the potential to cause effects to any historic 

properties listed on, determined to be eligible for listing on, or potentially eligible for 

listing on the National Register of Historic Places, including previously unidentified 

properties. For such activities, the pre-construction notification must state which historic 

properties might have the potential to be affected by the proposed NWP activity or 

include a vicinity map indicating the location of the historic properties or the potential for 

the presence of historic properties. Assistance regarding information on the location of, 

or potential for, the presence of historic properties can be sought from the State Historic 

Preservation Officer, Tribal Historic Preservation Officer, or designated tribal 

representative, as appropriate, and the National Register of Historic Places (see 33 

CFR 330.4(g)). When reviewing pre-construction notifications, district engineers will 

comply with the current procedures for addressing the requirements of section 106 of 

the National Historic Preservation Act. The district engineer shall make a reasonable 

and good faith effort to carry out appropriate identification efforts commensurate with 

potential impacts, which may include background research, consultation, oral history 

interviews, sample field investigation, and/or field survey. Based on the information 

submitted in the PCN and these identification efforts, the district engineer shall 

determine whether the proposed NWP activity has the potential to cause effects on the 

historic properties. Section 106 consultation is not required when the district engineer 

determines that the activity does not have the potential to cause effects on historic 

properties (see 36 CFR 800.3(a)). Section 106 consultation is required when the district 

engineer determines that the activity has the potential to cause effects on historic 

properties. The district engineer will conduct consultation with consulting parties 

identified under 36 CFR 800.2(c) when he or she makes any of the following effect 

determinations for the purposes of section 106 of the NHPA: No historic properties 

affected, no adverse effect, or adverse effect. 

(d) Where the non-Federal applicant has identified historic properties on which the 

proposed NWP activity might have the potential to cause effects and has so notified the 

Corps, the non-Federal applicant shall not begin the activity until notified by the district 

engineer either that the activity has no potential to cause effects to historic properties or 

that NHPA section 106 consultation has been completed. For non-federal permittees, 

the district engineer will notify the prospective permittee within 45 days of receipt of a 



 
complete pre-construction notification whether NHPA section 106 consultation is 

required. If NHPA section 106 consultation is required, the district engineer will notify 

the non-Federal applicant that he or she cannot begin the activity until section 106 

consultation is completed. If the non-Federal applicant has not heard back from the 

Corps within 45 days, the applicant must still wait for notification from the Corps. 

(e) Prospective permittees should be aware that section 110k of the NHPA (54 

U.S.C. 306113) prevents the Corps from granting a permit or other assistance to an 

applicant who, with intent to avoid the requirements of section 106 of the NHPA, has 

intentionally significantly adversely affected a historic property to which the permit would 

relate, or having legal power to prevent it, allowed such significant adverse effect to 

occur, unless the Corps, after consultation with the Advisory Council on Historic 

Preservation (ACHP), determines that circumstances justify granting such assistance 

despite the adverse effect created or permitted by the applicant. If circumstances justify 

granting the assistance, the Corps is required to notify the ACHP and provide 

documentation specifying the circumstances, the degree of damage to the integrity of 

any historic properties affected, and proposed mitigation. This documentation must 

include any views obtained from the applicant, SHPO/THPO, appropriate Indian tribes if 

the undertaking occurs on or affects historic properties on tribal lands or affects 

properties of interest to those tribes, and other parties known to have a legitimate 

interest in the impacts to the permitted activity on historic properties. 

21. Discovery of Previously Unknown Remains and Artifacts.  

Permittees that discover any previously unknown historic, cultural or archeological 

remains and artifacts while accomplishing the activity authorized by an NWP, they must 

immediately notify the district engineer of what they have found, and to the maximum 

extent practicable, avoid construction activities that may affect the remains and artifacts 

until the required coordination has been completed. The district engineer will initiate the 

Federal, Tribal, and state coordination required to determine if the items or remains 

warrant a recovery effort or if the site is eligible for listing in the National Register of 

Historic Places. 

22. Designated Critical Resource Waters.  

Critical resource waters include, NOAA-managed marine sanctuaries and marine 

monuments, and National Estuarine Research Reserves. The district engineer may 

designate, after notice and opportunity for public comment, additional waters officially 

designated by a state as having particular environmental or ecological significance, 



 
such as outstanding national resource waters or state natural heritage sites. The district 

engineer may also designate additional critical resource waters after notice and 

opportunity for public comment. 

(a) Discharges of dredged or fill material into waters of the United States are not 

authorized by NWPs 7, 12, 14, 16, 17, 21, 29, 31, 35, 39, 40, 42, 43, 44, 49, 50, 51, 52, 

57 and 58 for any activity within, or directly affecting, critical resource waters, including 

wetlands adjacent to such waters. 

(b) For NWPs 3, 8, 10, 13, 15, 18, 19, 22, 23, 25, 27, 28, 30, 33, 34, 36, 37, 38, and 

54, notification is required in accordance with general condition 32, for any activity 

proposed by permittees in the designated critical resource waters including wetlands 

adjacent to those waters. The district engineer may authorize activities under these 

NWPs only after she or he determines that the impacts to the critical resource waters 

will be no more than minimal. 

23. Mitigation.  

The district engineer will consider the following factors when determining appropriate 

and practicable mitigation necessary to ensure that the individual and cumulative 

adverse environmental effects are no more than minimal: 

(a) The activity must be designed and constructed to avoid and minimize adverse 

effects, both temporary and permanent, to waters of the United States to the maximum 

extent practicable at the project site (i.e., on site). 

(b) Mitigation in all its forms (avoiding, minimizing, rectifying, reducing, or 

compensating for resource losses) will be required to the extent necessary to ensure 

that the individual and cumulative adverse environmental effects are no more than 

minimal. 

(c) Compensatory mitigation at a minimum one-for-one ratio will be required for all 

wetland losses that exceed 1/10-acre and require pre-construction notification, unless 

the district engineer determines in writing that either some other form of mitigation 

would be more environmentally appropriate or the adverse environmental effects of the 

proposed activity are no more than minimal, and provides an activity-specific waiver of 

this requirement. For wetland losses of 1/10-acre or less that require pre-construction 

notification, the district engineer may determine on a case-by-case basis that 



 
compensatory mitigation is required to ensure that the activity results in only minimal 

adverse environmental effects. 

(d) Compensatory mitigation at a minimum one-for-one ratio will be required for all 

losses of stream bed that exceed 3/100-acre and require pre-construction notification, 

unless the district engineer determines in writing that either some other form of 

mitigation would be more environmentally appropriate or the adverse environmental 

effects of the proposed activity are no more than minimal, and provides an activity-

specific waiver of this requirement. This compensatory mitigation requirement may be 

satisfied through the restoration or enhancement of riparian areas next to streams in 

accordance with paragraph (e) of this general condition. For losses of stream bed of 

3/100-acre or less that require pre-construction notification, the district engineer may 

determine on a case-by-case basis that compensatory mitigation is required to ensure 

that the activity results in only minimal adverse environmental effects. Compensatory 

mitigation for losses of streams should be provided, if practicable, through stream 

rehabilitation, enhancement, or preservation, since streams are difficult-to-replace 

resources (see 33 CFR 332.3(e)(3)). 

(e) Compensatory mitigation plans for NWP activities in or near streams or other 

open waters will normally include a requirement for the restoration or enhancement, 

maintenance, and legal protection (e.g., conservation easements) of riparian areas next 

to open waters. In some cases, the restoration or maintenance/protection of riparian 

areas may be the only compensatory mitigation required. If restoring riparian areas 

involves planting vegetation, only native species should be planted. The width of the 

required riparian area will address documented water quality or aquatic habitat loss 

concerns. Normally, the riparian area will be 25 to 50 feet wide on each side of the 

stream, but the district engineer may require slightly wider riparian areas to address 

documented water quality or habitat loss concerns. If it is not possible to restore or 

maintain/protect a riparian area on both sides of a stream, or if the waterbody is a lake 

or coastal waters, then restoring or maintaining/protecting a riparian area along a single 

bank or shoreline may be sufficient. Where both wetlands and open waters exist on the 

project site, the district engineer will determine the appropriate compensatory mitigation 

(e.g., riparian areas and/or wetlands compensation) based on what is best for the 

aquatic environment on a watershed basis. In cases where riparian areas are 

determined to be the most appropriate form of minimization or compensatory mitigation, 

the district engineer may waive or reduce the requirement to provide wetland 

compensatory mitigation for wetland losses. 



 
(f) Compensatory mitigation projects provided to offset losses of aquatic resources 

must comply with the applicable provisions of 33 CFR part 332. 

(1) The prospective permittee is responsible for proposing an appropriate 

compensatory mitigation option if compensatory mitigation is necessary to ensure that 

the activity results in no more than minimal adverse environmental effects. For the 

NWPs, the preferred mechanism for providing compensatory mitigation is mitigation 

bank credits or in-lieu fee program credits (see 33 CFR 332.3(b)(2) and (3)). However, if 

an appropriate number and type of mitigation bank or in-lieu credits are not available at 

the time the PCN is submitted to the district engineer, the district engineer may approve 

the use of permittee-responsible mitigation. 

(2) The amount of compensatory mitigation required by the district engineer must be 

sufficient to ensure that the authorized activity results in no more than minimal individual 

and cumulative adverse environmental effects (see 33 CFR 330.1(e)(3)). (See also 33 

CFR 332.3(f).) 

(3) Since the likelihood of success is greater and the impacts to potentially valuable 

uplands are reduced, aquatic resource restoration should be the first compensatory 

mitigation option considered for permittee-responsible mitigation. 

(4) If permittee-responsible mitigation is the proposed option, the prospective 

permittee is responsible for submitting a mitigation plan. A conceptual or detailed 

mitigation plan may be used by the district engineer to make the decision on the NWP 

verification request, but a final mitigation plan that addresses the applicable 

requirements of 33 CFR 332.4(c)(2) through (14) must be approved by the district 

engineer before the permittee begins work in waters of the United States, unless the 

district engineer determines that prior approval of the final mitigation plan is not 

practicable or not necessary to ensure timely completion of the required compensatory 

mitigation (see 33 CFR 332.3(k)(3)). If permittee-responsible mitigation is the proposed 

option, and the proposed compensatory mitigation site is located on land in which 

another federal agency holds an easement, the district engineer will coordinate with that 

federal agency to determine if proposed compensatory mitigation project is compatible 

with the terms of the easement. 

(5) If mitigation bank or in-lieu fee program credits are the proposed option, the 

mitigation plan needs to address only the baseline conditions at the impact site and the 

number of credits to be provided (see 33 CFR 332.4(c)(1)(ii)). 



 
(6) Compensatory mitigation requirements (e.g., resource type and amount to be 

provided as compensatory mitigation, site protection, ecological performance standards, 

monitoring requirements) may be addressed through conditions added to the NWP 

authorization, instead of components of a compensatory mitigation plan (see 33 CFR 

332.4(c)(1)(ii)). 

(g) Compensatory mitigation will not be used to increase the acreage losses allowed 

by the acreage limits of the NWPs. For example, if an NWP has an acreage limit of 1/2-

acre, it cannot be used to authorize any NWP activity resulting in the loss of greater 

than 1/2-acre of waters of the United States, even if compensatory mitigation is 

provided that replaces or restores some of the lost waters. However, compensatory 

mitigation can and should be used, as necessary, to ensure that an NWP activity 

already meeting the established acreage limits also satisfies the no more than minimal 

impact requirement for the NWPs. 

(h) Permittees may propose the use of mitigation banks, in-lieu fee programs, or 

permittee-responsible mitigation. When developing a compensatory mitigation proposal, 

the permittee must consider appropriate and practicable options consistent with the 

framework at 33 CFR 332.3(b). For activities resulting in the loss of marine or estuarine 

resources, permittee-responsible mitigation may be environmentally preferable if there 

are no mitigation banks or in-lieu fee programs in the area that have marine or estuarine 

credits available for sale or transfer to the permittee. For permittee-responsible 

mitigation, the special conditions of the NWP verification must clearly indicate the party 

or parties responsible for the implementation and performance of the compensatory 

mitigation project, and, if required, its long-term management. 

(i) Where certain functions and services of waters of the United States are 

permanently adversely affected by a regulated activity, such as discharges of dredged 

or fill material into waters of the United States that will convert a forested or scrub-shrub 

wetland to a herbaceous wetland in a permanently maintained utility line right-of-way, 

mitigation may be required to reduce the adverse environmental effects of the activity to 

the no more than minimal level. 

24. Safety of Impoundment Structures.  

To ensure that all impoundment structures are safely designed, the district engineer 

may require non-Federal applicants to demonstrate that the structures comply with 

established state or federal, dam safety criteria or have been designed by qualified 

persons. The district engineer may also require documentation that the design has been 



 
independently reviewed by similarly qualified persons, and appropriate modifications 

made to ensure safety. 

25. Water Quality.  

(a) Where the certifying authority (state, authorized tribe, or EPA, as appropriate) has 

not previously certified compliance of an NWP with CWA section 401, a CWA section 

401 water quality certification for the proposed discharge must be obtained or waived 

(see 33 CFR 330.4(c)). If the permittee cannot comply with all of the conditions of a 

water quality certification previously issued by certifying authority for the issuance of the 

NWP, then the permittee must obtain a water quality certification or waiver for the 

proposed discharge in order for the activity to be authorized by an NWP. 

(b) If the NWP activity requires pre-construction notification and the certifying 

authority has not previously certified compliance of an NWP with CWA section 401, the 

proposed discharge is not authorized by an NWP until water quality certification is 

obtained or waived. If the certifying authority issues a water quality certification for the 

proposed discharge, the permittee must submit a copy of the certification to the district 

engineer. The discharge is not authorized by an NWP until the district engineer has 

notified the permittee that the water quality certification requirement has been satisfied 

by the issuance of a water quality certification or a waiver. 

(c) The district engineer or certifying authority may require additional water quality 

management measures to ensure that the authorized activity does not result in more 

than minimal degradation of water quality. 

26. Coastal Zone Management.  

In coastal states where an NWP has not previously received a state coastal zone 

management consistency concurrence, an individual state coastal zone management 

consistency concurrence must be obtained, or a presumption of concurrence must 

occur (see 33 CFR 330.4(d)). If the permittee cannot comply with all of the conditions of 

a coastal zone management consistency concurrence previously issued by the state, 

then the permittee must obtain an individual coastal zone management consistency 

concurrence or presumption of concurrence in order for the activity to be authorized by 

an NWP. The district engineer or a state may require additional measures to ensure that 

the authorized activity is consistent with state coastal zone management requirements. 



 
27. Regional and Case-By-Case Conditions.  

The activity must comply with any regional conditions that may have been added by 

the Division Engineer (see 33 CFR 330.4(e)) and with any case specific conditions 

added by the Corps or by the state, Indian Tribe, or U.S. EPA in its CWA section 401 

Water Quality Certification, or by the state in its Coastal Zone Management Act 

consistency determination. 

28. Use of Multiple Nationwide Permits.  

The use of more than one NWP for a single and complete project is authorized, 

subject to the following restrictions: 

(a) If only one of the NWPs used to authorize the single and complete project has a 

specified acreage limit, the acreage loss of waters of the United States cannot exceed 

the acreage limit of the NWP with the highest specified acreage limit. For example, if a 

road crossing over tidal waters is constructed under NWP 14, with associated bank 

stabilization authorized by NWP 13, the maximum acreage loss of waters of the United 

States for the total project cannot exceed 1/3-acre. 

(b) If one or more of the NWPs used to authorize the single and complete project has 

specified acreage limits, the acreage loss of waters of the United States authorized by 

those NWPs cannot exceed their respective specified acreage limits. For example, if a 

commercial development is constructed under NWP 39, and the single and complete 

project includes the filling of an upland ditch authorized by NWP 46, the maximum 

acreage loss of waters of the United States for the commercial development under 

NWP 39 cannot exceed 1/2-acre, and the total acreage loss of waters of United States 

due to the NWP 39 and 46 activities cannot exceed 1 acre. 

29. Transfer of Nationwide Permit Verifications.  

If the permittee sells the property associated with a nationwide permit verification, the 

permittee may transfer the nationwide permit verification to the new owner by submitting 

a letter to the appropriate Corps district office to validate the transfer. A copy of the 

nationwide permit verification must be attached to the letter, and the letter must contain 

the following statement and signature: 

“When the structures or work authorized by this nationwide permit are still in 

existence at the time the property is transferred, the terms and conditions of this 

nationwide permit, including any special conditions, will continue to be binding on the 



 
new owner(s) of the property. To validate the transfer of this nationwide permit and the 

associated liabilities associated with compliance with its terms and conditions, have the 

transferee sign and date below.” 

(Transferee) 

(Date) 

30. Compliance Certification.  

Each permittee who receives an NWP verification letter from the Corps must provide 

a signed certification documenting completion of the authorized activity and 

implementation of any required compensatory mitigation. The success of any required 

permittee-responsible mitigation, including the achievement of ecological performance 

standards, will be addressed separately by the district engineer. The Corps will provide 

the permittee the certification document with the NWP verification letter. The 

certification document will include: 

(a) A statement that the authorized activity was done in accordance with the NWP 

authorization, including any general, regional, or activity-specific conditions; 

(b) A statement that the implementation of any required compensatory mitigation was 

completed in accordance with the permit conditions. If credits from a mitigation bank or 

in-lieu fee program are used to satisfy the compensatory mitigation requirements, the 

certification must include the documentation required by 33 CFR 332.3(l)(3) to confirm 

that the permittee secured the appropriate number and resource type of credits; and 

(c) The signature of the permittee certifying the completion of the activity and 

mitigation.  

The completed certification document must be submitted to the district engineer 

within 30 days of completion of the authorized activity or the implementation of any 

required compensatory mitigation, whichever occurs later. 

31. Activities Affecting Structures or Works Built by the United States.  

If an NWP activity also requires review by, or permission from, the Corps pursuant to 

33 U.S.C. 408 because it will alter or temporarily or permanently occupy or use a U.S. 

Army Corps of Engineers (USACE) federally authorized Civil Works project (a “USACE 

project”), the prospective permittee must submit a pre-construction notification. See 

paragraph (b)(10) of general condition 32. An activity that requires section 408 



 
permission and/or review is not authorized by an NWP until the appropriate Corps office 

issues the section 408 permission or completes its review to alter, occupy, or use the 

USACE project, and the district engineer issues a written NWP verification. 

32. Pre-Construction Notification.  

(a) Timing. Where required by the terms of the NWP, the prospective permittee must 

notify the district engineer by submitting a pre-construction notification (PCN) as early 

as possible. The district engineer must determine if the PCN is complete within 30 

calendar days of the date of receipt and, if the PCN is determined to be incomplete, 

notify the prospective permittee within that 30 day period to request the additional 

information necessary to make the PCN complete. The request must specify the 

information needed to make the PCN complete. As a general rule, district engineers will 

request additional information necessary to make the PCN complete only once. 

However, if the prospective permittee does not provide all of the requested information, 

then the district engineer will notify the prospective permittee that the PCN is still 

incomplete and the PCN review process will not commence until all of the requested 

information has been received by the district engineer. The prospective permittee shall 

not begin the activity until either: 

(1) He or she is notified in writing by the district engineer that the activity may 

proceed under the NWP with any special conditions imposed by the district or division 

engineer; or 

(2) 45 calendar days have passed from the district engineer's receipt of the complete 

PCN and the prospective permittee has not received written notice from the district or 

division engineer. However, if the permittee was required to notify the Corps pursuant to 

general condition 18 that listed species or critical habitat might be affected or are in the 

vicinity of the activity, or to notify the Corps pursuant to general condition 20 that the 

activity might have the potential to cause effects to historic properties, the permittee 

cannot begin the activity until receiving written notification from the Corps that there is 

“no effect” on listed species or “no potential to cause effects” on historic properties, or 

that any consultation required under Section 7 of the Endangered Species Act (see 33 

CFR 330.4(f)) and/or section 106 of the National Historic Preservation Act (see 33 CFR 

330.4(g)) has been completed. If the proposed activity requires a written waiver to 

exceed specified limits of an NWP, the permittee may not begin the activity until the 

district engineer issues the waiver. If the district or division engineer notifies the 

permittee in writing that an individual permit is required within 45 calendar days of 



 
receipt of a complete PCN, the permittee cannot begin the activity until an individual 

permit has been obtained. Subsequently, the permittee's right to proceed under the 

NWP may be modified, suspended, or revoked only in accordance with the procedure 

set forth in 33 CFR 330.5(d)(2). 

(b) Contents of Pre-Construction Notification: The PCN must be in writing and include 

the following information: 

(1) Name, address and telephone numbers of the prospective permittee; 

(2) Location of the proposed activity; 

(3) Identify the specific NWP or NWP(s) the prospective permittee wants to use to 

authorize the proposed activity; 

(4) (i) A description of the proposed activity; the activity's purpose; direct and indirect 

adverse environmental effects the activity would cause, including the anticipated 

amount of loss of wetlands, other special aquatic sites, and other waters expected to 

result from the NWP activity, in acres, linear feet, or other appropriate unit of measure; a 

description of any proposed mitigation measures intended to reduce the adverse 

environmental effects caused by the proposed activity; and any other NWP(s), regional 

general permit(s), or individual permit(s) used or intended to be used to authorize any 

part of the proposed project or any related activity, including other separate and distant 

crossings for linear projects that require Department of the Army authorization but do 

not require pre-construction notification. The description of the proposed activity and 

any proposed mitigation measures should be sufficiently detailed to allow the district 

engineer to determine that the adverse environmental effects of the activity will be no 

more than minimal and to determine the need for compensatory mitigation or other 

mitigation measures. 

(ii) For linear projects where one or more single and complete crossings require pre-

construction notification, the PCN must include the quantity of anticipated losses of 

wetlands, other special aquatic sites, and other waters for each single and complete 

crossing of those wetlands, other special aquatic sites, and other waters (including 

those single and complete crossings authorized by an NWP but do not require PCNs). 

This information will be used by the district engineer to evaluate the cumulative adverse 

environmental effects of the proposed linear project, and does not change those non-

PCN NWP activities into NWP PCNs. 



 
(iii) Sketches should be provided when necessary to show that the activity complies 

with the terms of the NWP. (Sketches usually clarify the activity and when provided 

results in a quicker decision. Sketches should contain sufficient detail to provide an 

illustrative description of the proposed activity (e.g., a conceptual plan), but do not need 

to be detailed engineering plans); 

(5) The PCN must include a delineation of wetlands, other special aquatic sites, and 

other waters, such as lakes and ponds, and perennial and intermittent streams, on the 

project site. Wetland delineations must be prepared in accordance with the current 

method required by the Corps. The permittee may ask the Corps to delineate the 

special aquatic sites and other waters on the project site, but there may be a delay if the 

Corps does the delineation, especially if the project site is large or contains many 

wetlands, other special aquatic sites, and other waters. Furthermore, the 45-day period 

will not start until the delineation has been submitted to or completed by the Corps, as 

appropriate; 

(6) If the proposed activity will result in the loss of greater than 1/10-acre of wetlands 

or 3/100-acre of stream bed and a PCN is required, the prospective permittee must 

submit a statement describing how the mitigation requirement will be satisfied, or 

explaining why the adverse environmental effects are no more than minimal and why 

compensatory mitigation should not be required. As an alternative, the prospective 

permittee may submit a conceptual or detailed mitigation plan. 

(7) For non-federal permittees, if any listed species (or species proposed for listing) 

or designated critical habitat (or critical habitat proposed for such designation) might be 

affected or is in the vicinity of the activity, or if the activity is located in designated critical 

habitat (or critical habitat proposed for such designation), the PCN must include the 

name(s) of those endangered or threatened species (or species proposed for listing) 

that might be affected by the proposed activity or utilize the designated critical habitat 

(or critical habitat proposed for such designation) that might be affected by the proposed 

activity. For NWP activities that require pre-construction notification, Federal permittees 

must provide documentation demonstrating compliance with the Endangered Species 

Act; 

(8) For non-federal permittees, if the NWP activity might have the potential to cause 

effects to a historic property listed on, determined to be eligible for listing on, or 

potentially eligible for listing on, the National Register of Historic Places, the PCN must 

state which historic property might have the potential to be affected by the proposed 



 
activity or include a vicinity map indicating the location of the historic property. For NWP 

activities that require pre-construction notification, Federal permittees must provide 

documentation demonstrating compliance with section 106 of the National Historic 

Preservation Act; 

(9) For an activity that will occur in a component of the National Wild and Scenic 

River System, or in a river officially designated by Congress as a “study river” for 

possible inclusion in the system while the river is in an official study status, the PCN 

must identify the Wild and Scenic River or the “study river” (see general condition 16); 

and 

(10) For an NWP activity that requires permission from, or review by, the Corps 

pursuant to 33 U.S.C. 408 because it will alter or temporarily or permanently occupy or 

use a U.S. Army Corps of Engineers federally authorized civil works project, the pre-

construction notification must include a statement confirming that the project proponent 

has submitted a written request for section 408 permission from, or review by, the Corps 

office having jurisdiction over that USACE project. 

(c) Form of Pre-Construction Notification: The nationwide permit pre-construction 

notification form (Form ENG 6082) should be used for NWP PCNs. A letter containing 

the required information may also be used. Applicants may provide electronic files of 

PCNs and supporting materials if the district engineer has established tools and 

procedures for electronic submittals. 

(d) Agency Coordination: (1) The district engineer will consider any comments from 

Federal and state agencies concerning the proposed activity's compliance with the 

terms and conditions of the NWPs and the need for mitigation to reduce the activity's 

adverse environmental effects so that they are no more than minimal. 

(2) Agency coordination is required for: (i) All NWP activities that require pre-

construction notification and result in the loss of greater than 1/2-acre of waters of the 

United States; (ii) NWP 13 activities in excess of 500 linear feet, fills greater than one 

cubic yard per running foot, or involve discharges of dredged or fill material into special 

aquatic sites; and (iii) NWP 54 activities in excess of 500 linear feet, or that extend into 

the waterbody more than 30 feet from the mean low water line in tidal waters or the 

ordinary high water mark in the Great Lakes. 

(3) When agency coordination is required, the district engineer will immediately 

provide (e.g., via email, facsimile transmission, overnight mail, or other expeditious 



 
manner) a copy of the complete PCN to the appropriate Federal or state offices (FWS, 

state natural resource or water quality agency, EPA, and, if appropriate, the NMFS). 

With the exception of NWP 37, these agencies will have 10 calendar days from the date 

the material is transmitted to notify the district engineer via telephone, facsimile 

transmission, or email that they intend to provide substantive, site-specific comments. 

The comments must explain why the agency believes the adverse environmental effects 

will be more than minimal. If so contacted by an agency, the district engineer will wait an 

additional 15 calendar days before making a decision on the pre-construction 

notification. The district engineer will fully consider agency comments received within 

the specified time frame concerning the proposed activity's compliance with the terms 

and conditions of the NWPs, including the need for mitigation to ensure that the net 

adverse environmental effects of the proposed activity are no more than minimal. The 

district engineer will provide no response to the resource agency, except as provided 

below. The district engineer will indicate in the administrative record associated with 

each pre-construction notification that the resource agencies' concerns were 

considered. For NWP 37, the emergency watershed protection and rehabilitation activity 

may proceed immediately in cases where there is an unacceptable hazard to life or a 

significant loss of property or economic hardship will occur. The district engineer will 

consider any comments received to decide whether the NWP 37 authorization should 

be modified, suspended, or revoked in accordance with the procedures at 33 CFR 

330.5. 

(4) In cases of where the prospective permittee is not a Federal agency, the district 

engineer will provide a response to NMFS within 30 calendar days of receipt of any 

Essential Fish Habitat conservation recommendations, as required by section 

305(b)(4)(B) of the Magnuson-Stevens Fishery Conservation and Management Act. 

(5) Applicants are encouraged to provide the Corps with either electronic files or 

multiple copies of pre-construction notifications to expedite agency coordination. 

 

District Engineer's Decision 
 

1. In reviewing the PCN for the proposed activity, the district engineer will determine 

whether the activity authorized by the NWP will result in more than minimal individual or 

cumulative adverse environmental effects or may be contrary to the public interest. If a 

project proponent requests authorization by a specific NWP, the district engineer should 



 
issue the NWP verification for that activity if it meets the terms and conditions of that 

NWP, unless he or she determines, after considering mitigation, that the proposed 

activity will result in more than minimal individual and cumulative adverse effects on the 

aquatic environment and other aspects of the public interest and exercises discretionary 

authority to require an individual permit for the proposed activity. For a linear project, 

this determination will include an evaluation of the single and complete crossings of 

waters of the United States that require PCNs to determine whether they individually 

satisfy the terms and conditions of the NWP(s), as well as the cumulative effects caused 

by all of the crossings of waters of the United States authorized by an NWP. If an 

applicant requests a waiver of an applicable limit, as provided for in NWPs 13, 36, or 54, 

the district engineer will only grant the waiver upon a written determination that the 

NWP activity will result in only minimal individual and cumulative adverse environmental 

effects. 

2. When making minimal adverse environmental effects determinations the district 

engineer will consider the direct and indirect effects caused by the NWP activity. He or 

she will also consider the cumulative adverse environmental effects caused by activities 

authorized by an NWP and whether those cumulative adverse environmental effects are 

no more than minimal. The district engineer will also consider site specific factors, such 

as the environmental setting in the vicinity of the NWP activity, the type of resource that 

will be affected by the NWP activity, the functions provided by the aquatic resources 

that will be affected by the NWP activity, the degree or magnitude to which the aquatic 

resources perform those functions, the extent that aquatic resource functions will be lost 

as a result of the NWP activity (e.g., partial or complete loss), the duration of the 

adverse effects (temporary or permanent), the importance of the aquatic resource 

functions to the region (e.g., watershed or ecoregion), and mitigation required by the 

district engineer. If an appropriate functional or condition assessment method is 

available and practicable to use, that assessment method may be used by the district 

engineer to assist in the minimal adverse environmental effects determination. The 

district engineer may add case-specific special conditions to the NWP authorization to 

address site-specific environmental concerns. 

3. If the proposed activity requires a PCN and will result in a loss of greater than 

1/10-acre of wetlands or 3/100-acre of stream bed, the prospective permittee should 

submit a mitigation proposal with the PCN. Applicants may also propose compensatory 

mitigation for NWP activities with smaller impacts, or for impacts to other types of 

waters. The district engineer will consider any proposed compensatory mitigation or 



 
other mitigation measures the applicant has included in the proposal in determining 

whether the net adverse environmental effects of the proposed activity are no more than 

minimal. The compensatory mitigation proposal may be either conceptual or detailed. If 

the district engineer determines that the activity complies with the terms and conditions 

of the NWP and that the adverse environmental effects are no more than minimal, after 

considering mitigation, the district engineer will notify the permittee and include any 

activity-specific conditions in the NWP verification the district engineer deems 

necessary. Conditions for compensatory mitigation requirements must comply with the 

appropriate provisions at 33 CFR 332.3(k). The district engineer must approve the final 

mitigation plan before the permittee commences work in waters of the United States, 

unless the district engineer determines that prior approval of the final mitigation plan is 

not practicable or not necessary to ensure timely completion of the required 

compensatory mitigation. If the prospective permittee elects to submit a compensatory 

mitigation plan with the PCN, the district engineer will expeditiously review the proposed 

compensatory mitigation plan. The district engineer must review the proposed 

compensatory mitigation plan within 45 calendar days of receiving a complete PCN and 

determine whether the proposed mitigation would ensure that the NWP activity results 

in no more than minimal adverse environmental effects. If the net adverse 

environmental effects of the NWP activity (after consideration of the mitigation proposal) 

are determined by the district engineer to be no more than minimal, the district engineer 

will provide a timely written response to the applicant. The response will state that the 

NWP activity can proceed under the terms and conditions of the NWP, including any 

activity-specific conditions added to the NWP authorization by the district engineer. 

4. If the district engineer determines that the adverse environmental effects of the 

proposed activity are more than minimal, then the district engineer will notify the 

applicant either: (a) That the activity does not qualify for authorization under the NWP 

and instruct the applicant on the procedures to seek authorization under an individual 

permit; (b) that the activity is authorized under the NWP subject to the applicant's 

submission of a mitigation plan that would reduce the adverse environmental effects so 

that they are no more than minimal; or (c) that the activity is authorized under the NWP 

with specific modifications or conditions. Where the district engineer determines that 

mitigation is required to ensure no more than minimal adverse environmental effects, 

the activity will be authorized within the 45-day PCN period (unless additional time is 

required to comply with general conditions 18, 20, and/or 31), with activity-specific 

conditions that state the mitigation requirements. The authorization will include the 

necessary conceptual or detailed mitigation plan or a requirement that the applicant 



 
submit a mitigation plan that would reduce the adverse environmental effects so that 

they are no more than minimal. When compensatory mitigation is required, no work in 

waters of the United States may occur until the district engineer has approved a specific 

mitigation plan or has determined that prior approval of a final mitigation plan is not 

practicable or not necessary to ensure timely completion of the required compensatory 

mitigation. 

Further Information 
 

1. District engineers have authority to determine if an activity complies with the terms 

and conditions of an NWP. 

2. NWPs do not obviate the need to obtain other federal, state, or local permits, 

approvals, or authorizations required by law. 

3. NWPs do not grant any property rights or exclusive privileges. 

4. NWPs do not authorize any injury to the property or rights of others. 

5. NWPs do not authorize interference with any existing or proposed Federal project 

(see general condition 31). 

 

 



 
 
 
 
 
 

2021 Nationwide Permits  
Regional Conditions  

Omaha District  
State of South Dakota 

The following Nationwide Permit (NWP) regional conditions will be used in the State 
of South Dakota for NWP 12, 21, 29, 39, 40, 42, 43, 44, 48, 50, 51, 52, 55, 56, 57, 
and 58. Regional conditions are placed on NWPs to ensure projects result in no 
more than minimal adverse impacts to the aquatic environment and to address local 
resources concerns. 

A. PRECONSTRUCTION NOTIFICATION REQUIREMENTS APPLICABLE TO ALL 
NWPs 

For all NWPs, permittees must notify the Corps in accordance with General 
Condition 32 Preconstruction Notification (PCN) requirements for regulated activities 
located within or comprised of the following: 

1. Wetlands Classified as Peatlands: 

Peatlands are permanently or seasonally waterlogged areas with a surface 
accumulation of peat (organic matter) 30 centimeters (12-inches) or more thick. 
Under cool, anaerobic, and acidic conditions, the rate of organic matter 
accumulation exceeds organic decay. Any peat-covered areas, including fens, bogs, 
and muskegs, are all peatlands. 

a. Reserved 

b. All NWPs are revoked for use in peatlands. 

2. Waters Adjacent to Natural Springs:  

PCN required for any regulated activity located within 100 feet of the water source in 
natural spring areas. For the purpose of this condition, a spring water source is 
defined as any location where there is flow emanating from a distinct point at any 
time during the growing season. Springs do not include seeps and other 
groundwater discharge areas where there is no distinct point source of waters. 
Springs do not include drain tile outlets. 

B. BEST MANAGMENET PRACTICES 

1. Suitable Material: 

Permittees are reminded of General Condition No. 6 which prohibits use of 
unsuitable material. A list of materials prohibited or restricted as fill material in 
waters of the United States can be found at: 
http://www.nwo.usace.army.mil/Media/FactSheets/FactSheetArticleView/tabid/2034
/Article/12320/ prohibited-restricted-materials.aspx  
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2. Culvert Countersink Depth: 

For all NWPs in jurisdictional streams and a stable stream bed, culvert stream 
crossings shall be installed with the culvert invert set below the natural stream 
channel flow line according to the table below. This regional condition does not 
apply in instances where the lowering of the culvert invert would allow a headcut 
to migrate upstream of the project into an unaffected stream reach or result in 
lowering the elevation of the stream reach. 

 
 
Culvert Type 

 
Drainage Area 

Minimum Distance Culvert Invert 
Shall Be Lowered Below Stream 
Flow Line 

All culvert types < 100 acres Not required 
Pipe diameter <8.0 ft 100 to 640 acres 1/2-ft 
Pipe diameter <8.0 ft >640 acres 1-ft 
Pipe diameter > 8.0 ft All drainage 

sizes 
20% of pipe diameter 

Box culvert All drainage 
sizes 

1-ft 

 
a. The stream flow line shall be defined as the longitudinal average of
 the low flow stream channel. 

b. The slope of the culvert should be parallel to the slope of the stream flow line. 

c. The culvert invert depression depth shall be measured at the culvert inlet
 for culverts installed at a slope less than the slope of the stream flow line. 

d. Riprap inlet and outlet protection shall be placed to match the height of the
 culvert invert. 

 

  



 

 

 
 
December 14, 2020 

 
Steven Naylor 
US Army Corps of Engineers 
South Dakota Regulatory Office 
28563 Powerhouse Road, Room 118 
Pierre, SD 57501 
 
RE:  2020 Renewal Section 404 Nationwide Permits 
 South Dakota 401 Water Quality Certification 
 
Dear Mr. Naylor: 
  
The South Dakota Department of Environment and Natural Resources (SD DENR) has reviewed 
the request for water quality certification under Section 401 of the Clean Water Act regarding the 
2020 reissuance of the US Army Corps of Engineers’ Nationwide Permits. Section 401 of the 
Clean Water Act requires this review before a 404 permit is granted. 

SD DENR is granting water quality certification (401) for all Nationwide Permits except 
Nationwide Permit #12 (Utility Line Activities), Nationwide Permit #16 (Return Water From Upland 
Contained Disposal Areas), Nationwide Permit #21 (Surface Coal Mining Activities), Nationwide 
Permit #27 (Aquatic Habitat Restoration, Establishment, and Enhancement Activities), 
Nationwide Permit #29 (Residential Developments), Nationwide Permit #39 (Commercial and 
Institutional Developments), Nationwide Permit #40 (Agricultural Activities), Nationwide Permit 
#42 (Recreational Facilities), Nationwide Permit #43 (Stormwater Management Facilities),  
Nationwide #44 (Mining Activities), Nationwide Permit #50 (Underground Coal Mining Activities), 
Nationwide Permit #51 (Land-Based Renewable Energy Generation Facilities), and Nationwide 
Permit #52 (Water-Based Renewable Energy Generation Pilot Projects). 

SD DENR will be granting water quality certification for Nationwide Permit #12 with conditions. 
SD DENR prohibits the Typical Open Cut Wet Crossing Method (flowing waterbody) in South 
Dakota waterbodies that have flowing water OR in waters specifically listed in Administrative 
Rules of South Dakota (ARSD) 74:51:02 or 74:51:03. Other crossing method alternatives include 
the Dry Flume Method, Dry Dam and Pump Method, Horizontal Directional Drill, or Horizontal 
Bore. Any other methods not expressly listed must receive prior written approval. The Typical 
Open Cut Wet Crossing Method consists of digging a trench through the waterbody. This method 
could cause high sediment suspension in the water body and result in high sediment transport 
during the digging process, while the trench is stabilizing in the waterbody, and when the trench 
is backfilled and the pipeline is buried. SD DENR is prohibiting this crossing method because we 
cannot certify that water quality will be protected if that crossing method is used. This condition is 
required to ensure compliance with surface water quality standards including ARSD 74:51:01:06; 
74:51:01:12, and 74:51:01:45-49; and South Dakota Codified Laws (SDCL) 34A-2-10 and 34A-
2-11. 



SD DENR will be granting water quality certification for Nationwide Permit #16 with conditions. 
The project proponent must properly install, operate, and maintain sediment and erosion controls 
surrounding all dredged disposal areas. Best management practices must be in place to ensure 
that return water does not violate any surface water quality standards under ARSD 74:51:01-03. 
The return water shall not contain toxic pollutants in toxic amounts (ARSD 74:51:01:55), shall not 
cause a sheen or film on the receiving water (ARSD 74:51:01:10); shall not contain visible 
pollutants (74:51:01:06) , shall not contain sediment in excess of state water quality standards, 
(74:51:01:45-49), and shall not impact the biological integrity of the receiving waters (ARSD 
74:51:01:12). These conditions are collectively required to ensure compliance with surface water 
quality standards and are supported under ARSD 74:51:01 and SDCL 34A-2-10, 34A-2-11, and 
34A-2-21. 

SD DENR is granting water quality certification for Nationwide Permit #27 with conditions. Under 
ARSD 74:51:01.60, department approval is required on water resource enhancement or 
restoration projects. In some cases, a public notice is required by ARSD 74:51:01:60 at least 10 
days before the project begins to inform the public of any pesticides that will be used. The 
applicant must submit the required information detailed in ARSD 74:51:01:60 for the department’s 
review and approval before the project can begin. Therefore, DENR will grant 401 certification of 
Nationwide Permit #27 with the condition that the project proponent gain project approval through 
SD DENR. Water resource enhancement and restoration project approval is necessary to ensure 
that the project will adequately address restoration/enhancement objectives, provide appropriate 
erosion control Best Management Practices to protect water quality, and provide the public the 
opportunity to comment on the project activities. This condition is required under ARSD 
74:51:01.60 and is supported under SDCL 34A-2-10 and 34A-2-11. 

Nationwide Permits #29 and #39 allow attendant features, including the construction of on-site 
septic systems in wetland areas. SD DENR has determined that these attendant features conflict 
with state water pollution control laws and regulations. Allowing this type of activity compromises 
the integrity of the state's surface and ground water resources and the state's efforts to protect 
them. Therefore, SD DENR will grant 401 certification of Nationwide Permits #29 and #39 with 
the condition that the project proponent follow all rules under ARSD 74:53:01 and SDCL 34A-2-
20 through 34A-2-22, and 34A-2-93. These conditions are supported by ARSD 74:53:01 and 
SDCL 34A-2-1, 34A-2-20 through 22, 34A-2-36, 34A-2-36.1, and 34A-2-104. 

SD DENR is granting water quality certification for Nationwide Permits #21, 29, 39, 40, 42, 43, 
50, 51, and 52 with the condition that a maximum 300 linear foot limit be placed on shoreline 
impact (as was present in the 2017 Nationwide Permits). This condition does NOT apply to 
shoreline restoration projects. The 300 linear foot limit is necessary to ensure that the project 
does not individually or cumulatively result in more than minimal adverse impacts to water quality. 
South Dakota has many small intermittent and perennial streams that are narrow in width. Simply 
using the ½ acre limit to apply to these Nationwide Permits would not adequately protect small 
South Dakota Streams and could potentially result in the loss of hundreds or thousands of miles 
of small South Dakota streams. Under SDCL 34A-2-1, the public policy is to conserve the waters 
of South Dakota and to protect, maintain, and improve the quality thereof for water supplies, for 
the propagation of wildlife, fish, and aquatic life. Not having any maximum linear limit to this 
Nationwide Permit does not meet the stated policy of SDCL 34-A-2-1.  

SD DENR is denying water quality certification for Nationwide Permit #44 (Mining Activities). State 
law directs any disturbances to the prevailing hydrologic cycle, including water quality and 



quantity, be minimized during mining and reclamation activities. SD DENR cannot certify that the 
uncontrolled use of NWP#44 would result in minimal disturbance or meet state surface water 
quality standards due to the potential of acid rock drainage or metal-laden waters occurring in 
mining areas. Nationwide Permit #44 conflicts with state water pollution control laws and 
regulations that require activities be permitted and follow strict guidelines. This denial is based 
upon ARSD 74:11, 74:12, 74:29, SDCL 45-6B-41, 45-6B-81, and the potential inability of mining 
operations to adequately protect surface waters under ARSD 74:51:01. 

SD DENR is granting water quality certification for all other Nationwide Permits not expressly 
listed with conditions or denied. SD DENR has determined that any potential discharge associated 
with the Nationwide Permits, following the Corps’ limits and notification requirements, general 
guidelines, and regional conditions will comply with South Dakota water quality standards. 

South Dakota’s water quality certification is based upon the draft 2020 Nationwide Permits 
published in the Federal Register. The Corps is requiring the water quality certification to be 
completed while the Nationwide Permits are still under public comment and prior to the final 
permits being published. SD DENR objects to this requirement and the Corps’ disregard for policy, 
procedure, and cooperative federalism. This water quality certification is contingent upon the final 
published permits being similar to the draft and that no significant changes have occurred that 
could change the interpretation of the permit or affect SD DENR’s decision to grant, grant with 
conditions, or deny certification. SD DENR reserves the right to rescind or deny this certification, 
if the Corps makes changes upon after final publication of the 2020 Nationwide Permits. 

If you have questions pertaining to this certification, please contact Shannon Minerich at 
Shannon.Minerich@state.sd.us.  Thank you for ensuring the continued protection of our natural 
resources. 
 
Sincerely, 

 
Hunter Roberts 
Secretary 
 
cc: Nolan Hahn, US EPA, Denver 

mailto:Shannon.Minerich@state.sd.us


   

 
U.S. Environmental Protection Agency Region 8 Clean Water Act Section 401 
Water Quality Certification for the U.S. Corps of Engineers CWA Section 404  

2020 Nationwide Permits Reissuance 
 
This Certification applies to any potential point source discharges from potential projects authorized 
under the proposed re-issuance of the following U.S. Army Corps of Engineers CWA 404 Nationwide 
Permit (NWPs) into waters of the United States that occur within Indian country lands within the state 
of South Dakota: NWP 3, 4, 5, 6, 7, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 27, 29, 30, 31, 32, 
33, 34, 36, 37, 38, 39, 40, 41, 42, 43, 44, 45, 46, 48, 49, 50, 51, 52, 53, 54, C, D, and E. The Corps is not 
requesting certification for 11 NWPs: 1, 2, 8, 9, 10, 11, 24, 28, 35, A, and B. 
 
Section 401(a)(1) of the Clean Water Act requires applicants for Federal permits and licenses that may 
result in discharges into waters of the United States to obtain certification that potential discharges will 
comply with applicable provisions of the CWA, including Sections 301, 302, 303, 306 and 307. Where 
no state agency or tribe has authority to give such certification, the U.S. Environmental Protection 
Agency is the certifying authority. In this case, the Cheyenne River Sioux Tribe, the Crow Creek Sioux 
Tribe, the Flandreau Santee Sioux Tribe, the Lower Brule Sioux Tribe, the Oglala Sioux Tribe, the 
Rosebud Sioux Tribe, the Sisseton-Wahpeton Oyate, the Standing Rock Sioux Tribe, and the Yankton 
Sioux Tribe do not have the authority to provide CWA Section 401 certifications for discharges 
occurring within the Indian country lands of those Tribes, therefore, the EPA is making the certification 
decisions for discharges that may result from potential projects authorized under the proposed Corps 
CWA 404 NWPs listed above.  
 
Project Description  
 
The Corps is proposing to re-issue its existing NWPs and associated general conditions and definitions, 
with some modifications. The Corps states that it is “proposing these modifications to simplify and 
clarify the NWPs, reduce burdens on the regulated public, and continue to comply with the statutory 
requirement that these NWPs authorize only activities with no more than minimal individual and 
cumulative adverse environmental effects.” 85 FR 57298. For more details: 
https://www.usace.army.mil/Missions/Civil-Works/Regulatory-Program-and-Permits/Nationwide-
Permits/. 
 
General Information 
 
The general information provided in this section does not constitute a certification condition(s).  
 

• The project proponents for potential projects authorized under the NWPs are responsible for 
obtaining all other permits, licenses, and certifications that may be required by federal, state, or 
tribal authority.  

• If a project is unable to meet the enclosed conditions, or if certification is denied for an applicable 
NWP, the project proponent may request an individual certification from EPA. An individual 

https://www.usace.army.mil/Missions/Civil-Works/Regulatory-Program-and-Permits/Nationwide-Permits/
https://www.usace.army.mil/Missions/Civil-Works/Regulatory-Program-and-Permits/Nationwide-Permits/


   

certification request must follow the requirements outlined in 40 CFR 121.5 of EPA’s CWA § 401 
Certification Rule, effective September 11, 2020. 

• Copies of this certification should be kept on the job site and readily available for reference.  

• Prior to work commencing, project proponents should notify the appropriate Tribal Environmental 
Office. 

• Project proponents for potential projects should also notify the appropriate Tribal Office and EPA 
Region 8 if spills or unauthorized discharges occur during the project. 

• The project proponent for potential projects authorized under the NWP are encouraged to contact 
EPA Region 8 during the project planning phase if there are any questions about relevant best 
management practices (e.g., bioengineering techniques, biodegradable erosion control measures, 
revegetation using native plant species, suitable fill materials, and disposal of debris/construction 
materials preventing runoff) and resources that can assist with compliance.   

• Pursuant to CWA section 308(a), EPA Region 8 representatives are authorized to inspect the 
authorized activity and any mitigation areas to determine compliance with the terms and 
conditions of the NWP.  

• If you have questions regarding this certification, please contact EPA Region 8 at: 
R8CWA401@epa.gov/. 

 
NWPs Granted with Conditions (121.7(d)(2))  
 
On behalf of the tribes listed above, CWA Section 401 certification is granted with the following 
condition for NWPs 5, 6, 18, 19, 20, 23, 25, 30, 31, 32, 33, 36, 38, 41, 45, and 46. EPA Region 8 has 
determined that any discharge authorized under these proposed NWPs will comply with water quality 
requirements, as defined in 40 C.F.R. 121.1(n), subject to the following condition pursuant to Section 
401(d).  
  
Condition: All applicants must provide notice to EPA Region 8 prior to commencing construction to 
provide EPA Region 8 with the opportunity to inspect the activity for the purposes of determining 
whether any discharge from the proposed project will violate this water quality certification. Where 
the Corps requires a PCN for the applicable NWP, the applicant should also provide the PCN to Region 
8. EPA Region 8 will provide written notification to the applicant if the proposed project will violate the 
water quality certification of the NWP.  
 
Why the condition is necessary to assure that any discharge authorized under the general license or 
permit will comply with water quality requirements: This condition is necessary to provide EPA Region 
8 with notice and information to allow for an efficient and effective pre-operation inspection to 
determine if the certified discharge will violate the certification. If the project scope changes during the 
Corps review prior to initiation of the activity, it is also critical for EPA Region 8 to be provided any 
changes in the project design, scope, amount and location of discharges to inform the pre-operation 
inspection opportunity as provided by 40 CFR 121.11(a). 
 
Citation that authorizes the condition: 40 CFR 121.11(a) 
 

mailto:R8CWA401@epa.gov/


   

NWPs Denied (121.7(e)(2)) 
 
On behalf of the tribes listed above, EPA Region 8 cannot certify that the range of discharges from 
potential projects authorized under the following proposed NWPs will comply with water quality 
requirements, as defined in 40 CFR 121.1(n). Therefore, CWA Section 401 water quality certification is 
denied for NWPs 3, 7, 12, 13, 14, 15, 16, 17, 19, 21, 27, 29, 34, 37, 39, 40, 42, 43, 44, 49, 50, 51, 52, 53, 
C, D and E, and applicants must request an individual water quality certification, consistent with 40 CFR 
121.5. 
 
Certification denial is due to insufficient information. 40 CFR 121.7(e)(2)(iii). In EPA’s unique role 
certifying on behalf of a tribe, in a tribal jurisdiction where EPA is not the regulator, EPA lacks 
important information about tribal water resources. In the case of the Cheyenne River Sioux Tribe, the 
Crow Creek Sioux Tribe, the Flandreau Santee Sioux Tribe, the Lower Brule Sioux Tribe, the Oglala Sioux 
Tribe, the Rosebud Sioux Tribe, the Sisseton-Wahpeton Oyate, the Standing Rock Sioux Tribe, and the 
Yankton Sioux Tribe, EPA Region 8 lacks sufficient information on sensitive resources that may exist on 
these tribal lands, potential impaired waters on these tribal lands, and potential cultural importance of 
the water resources on these tribal lands. Additional information on these specific subjects would be 
needed for EPA Region 8 to assure that the range of discharges from potential projects authorized 
under NWPs 3, 7, 12, 13, 14, 15, 16, 17, 19, 21, 27, 29, 34, 37, 39, 40, 42, 43, 44, 49, 50, 51, 52, 53, C, D 
and E will comply with water quality requirements, as defined in 40 CFR 121.1(n).  
 
This information would also be necessary for EPA Region 8 to identify specific water quality 
requirements and evaluate whether the range of discharges from potential projects will comply with 
such requirements, in accordance with CWA section 401(a)(1) and 40 CFR 121.7(b). Lacking this 
information, EPA Region 8 is therefore denying certification. 
 
NWPs Waived (121.9(a)(1))  
 
On behalf of the Cheyenne River Sioux Tribe, the Crow Creek Sioux Tribe, the Flandreau Santee Sioux 
Tribe, the Lower Brule Sioux Tribe, the Oglala Sioux Tribe, the Rosebud Sioux Tribe, the Sisseton-
Wahpeton Oyate, the Standing Rock Sioux Tribe, and the Yankton Sioux Tribe, EPA Region 8 is expressly 
waiving its authority to act on the CWA Section 401 certification request for proposed NWPs: 4, 22, 48, 
and 54. 
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